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NUMBER 4 


Constitutional Developments in Federal 
Income Taxation—1932 


By BERNHARD KNOLLENBERG * 


field of constitutional law as applied to Federal 

income taxation, as will appear from an exami- 
nation of the following cases decided by the United 
States Supreme Court in 1932: Burnet v. Coronado 
Oil & Gas Co., 285 U. S. 393; McLaughlin v. Alliance 
Insurance Company, 286 U. S. 244; Old Colony Rail- 
road Co. v. Commissioner, 284 U. S. 
552; and Hoeper v. Tax Commission, 
284 U. S. 206. 

In the Coronado Oil & Gas Com- 
pany case, the Court, following the 
principle established by its earlier 
decision in Gillespie v. Oklahoma, 
257 U. S. 501, held that income de- 
rived from the sale of oil and gas 
produced by a lessee of school lands 
owned by the State of Oklahoma is 
exempt from Federal income tax. 
In the Gillespie case the Court had 
held that income derived from the 
sale of oil and gas produced by a 
lessee of lands owned by Indian 
wards of the Federal Government 
could not be subjected to the Okla- 
homa income tax. The principle 
established by these two decisions 
IS a vicious one in that it gives vast 
private incomes immunity from 
state and Federal taxation. It is 
therefore a matter of satisfaction 
to record the dissenting opinion of 
Mr. Justice Brandeis (joined in by Mr. Justice Roberts 
and Mr. Justice Cordozo) in which the dissenting 
judges, referring to the decision in Gillespie v. Okla- 
homa, said: 

_ Stare decisis is not, like the rule of res judicata, a universal, 
inexorable command. * * * Stare decisis is usually the wise 
Policy, because in most matters it is more important that 
the applicable rule of law be settled than that it be settled 


right, * * * This is commonly true even where the error is 
amatter of serious concern, provided correction can be had 


_—. 


* Attorney-at-Law, New York, N. Y. 


Tos year 1932 was another fruitful year in the 
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by legislation. But in cases involving the Federal Consti- 
tution, where correction through legislative action is prac- 


tically impossible, this Court has often overruled its earlier 
decisions. The Court bows to the lessons of experience 
and the force of better reasoning, recognizing that the 
process of trial and error, so fruitful in the physical 
sciences, is appropriate also in the judicial function. 

In the Alliance Insurance Company case (supra) the 
Company contended that Congress 
must limit the taxable gain from 
the. sale of property to the amount 
of gain which accrued after the par- 
ticular Act under which the tax is 
imposed was enacted, even though 
the entire amount of the gain had 
accrued after March 1, 1913. The 
Court held that Congress had power 
to tax the entire amount of the gain 
in question, even though part of it 
had accrued prior to 1928, the year 
of the enactment of the statute un- 
der which it was taxed. The tax- 
payer’s contention to the contrary 
was apparently based primarily on 
language in the opinions in Lynch 
v. Turrish, 247 U. S. 221 (1918) and 
Southern Pacific Company v. Lowe, 
247 U. S. 330 (1918) in the first of 
which the Court said: 

If increase in value of the lands was 
income, it had its particular time and 
such time must have been within the 
a of the law to be subject to the 
aw; 
and in the second: 

We are bound to consider accumulations that accrued to 
a corporation prior to January 1, 1913, as being capital, not 
income, for the purposes of the Act. (Italics ours.) 

These two expressions are, indeed, difficult to recon- 
cile with the Court’s language and decision in the 
Alliance Insurance Company case that: 

The fact that a part of the tax gain represented increase 

in value * * * before the present taxing act, is without sig- 


nificance. Congress, having constitutional power to tax 
the gain and having established a policy of taxing it * * * 
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may choose the moment of its realization and the amount 
realized, for the incidence and the measurement of the tax. 


But the Court’s position in the later case seems the 
sounder and will presumably stand. 


The Old Colony Railroad Company case (supra) 
involved the question whether the regulation of the 
Commissioner of Internal Revenue requiring the 
Company to return as income for 1921 a pro rata 
part of a premium received by it in 1904 on the sale 
of certain of its bonds which were still outstanding 
in 1921, was constitutional. The Court held that 
the premium, having been received prior to March 1, 
1913, must be regarded, for income tax purposes, as 
capital as of that date and that no part thereof could 
be taxed by the Commissioner as income in any 
later year, either directly as income or indirectly (in 
the absence of any statutory provision to support 
this) by reducing the statutory deduction for inter- 
est paid on the bonds. 


Congress (as contrasted with the Commissioner) 
might be able to avoid the effect of this decision for 
the future by amending the statute to provide that 
the deduction allowed for interest paid by a cor- 
poration on bonded or other similar indebtedness 
shall be reduced by a pro rata share of any premiums 
received by it on the sale of its bonds, even though 
the premium was received before March 1, 1913. 
But, as will be seen later in this article in connec- 
tion with the discussion of the case of Independent 
Life Insurance Co. v. Commissioner, 17 B. T. A. 757, 
there is some question whether Congress itself has 
power to provide for such a limitation. 


The Hoeper case (supra), although arising under 
a Wisconsin, rather than under a Federal, income 
tax law, has a direct bearing on the constitutional 
aspects of the Federal law. This case involved the 
question whether a provision in the Wisconsin in- 
come tax law requiring married persons living to- 
gether to make a joint income tax return was a 
violation of the due process clause of the Fourteenth 
Amendment. The United States Supreme Court, 
reversing the Supreme Court of Wisconsin, held, by 
a divided Court, that it was unconstitutional, saying: 

We have no doubt that, because of the fundamental con- 
ceptions which underlie our system, any attempt by a state 
to measure the tax on one person’s property or income by 
reference to the property or income of another is contrary 
to due process of law as guaranteed by the Fourteenth 
Amendment. That which is not in fact the taxpayer’s in- 
come cannot be made such by calling it income. 
The Supreme Court recognizes that the Fifth 
Amendment imposes the same limitations on Con- 
gress as the Fourteenth Amendment imposes on the 
states (Heiner v. Donnan, 285 U. S. 312), so that the 
Supreme Court would presumably reach a like deci- 
sion if Congress inserted an equivalent provision in 
the Federal Act. 


A most important case involving the constitutional 
aspects of the Federal income tax, Commissioner v. 
Independent Life Insurance Company (supra), was 
certified by the Circuit Court of Appeals for the 
Sixth Circuit to the Supreme Court during 1932. 
This case raises the question of the constitutionality 
of Section 245 (b) of the Revenue Act of 1921, pro- 
viding that: 

No deduction shall be made under Paragraphs 6 and 7 
of Subdivision (a) (deductions for taxes and depreciation) 
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on account of any real estate owned and occupied in whole 
or in part by a life insurance company unless there js 
included in the return of gross income the rental value oj 
the space so occupied. 

The Board of Tax Appeals (by a divided Board) 
held the provision in question unconstitutional on 
the ground that the rental value of property does 
not constitute “income” within the meaning of the 
Sixteenth Amendment and that this provision in 
effect imposed a tax on rental value. 


Our guess is that the Supreme Court will find the 
statute constitutional, conceivably on the ground 
that Congress has power to tax as income the rental 
value of property used for business purposes, but 
more probably on the ground that Congress need 
allow no deductions whatsoever, in computing net 
taxable income, and, therefore, in allowing deduc- 
tions for taxes and depreciation, it can impose such 
limitations on the deductions as it sees fit. The 
decisions in Stanton v. Baltic Mining Co., 240 U.S. 
103, Tyee Realty Co. v. Anderson, 240 U. S. 115, and 
the opinion in Burnet v. Thompson Oil & Gas Co, 
283 U. S. 301, tend strongly to sustain this view. 
The Court may even avoid the constitutional ques- 
tion entirely by holding that, in so far as it applied 
to incorporated insurance companies, the Revenue 
Act of 1921 was an excise tax law and as such is 
not subject to the limitations magenee by the 
Sixteenth Amendment. 


The majority of the Board in the Independent case 
leaned heavily on National Life Insurance Company 
v. United States, 277 U.S. 508, in which the Supreme 
Court held that Congress could not reduce the de- 
duction for additions to insurance reserves allowed 
to life insurance companies by the Revenue Act of 
1921 by an amount equal to the tax-exempt income 
received on state and municipal bonds. Such re- 
liance appears unjustified in view of the fact that 
the underlying basis of the decision in the National 
case was not that Congress did not have power in 
general to impose limitations on deductions from 
gross income in computing net taxable income, but 
that Congress could not impose so direct a burden 
on income from state and municipal bonds. The 
view that the decision in the National case is not de- 
terminative of the Independent case is supported by 
the fact that in The First National Bank of Chicago 
v. United States, 283 U. S. 142, in which the interest 
involved was interest on Federal rather than state 
bonds, the Supreme Court found no difficulty in 
sustaining the provision that the allowable deduc- 
tion for interest paid should be reduced by an amount 


equal to the interest received on certain tax-exempt 
bonds. 


In my article in the March, 1932, issue of THE 
Tax Macazing, discussing the 1931 developments in 
the constitutional aspects of the Federal income tax, 
reference was made to two cases on appeal, Perthur 
Holding Corporation v. Commissioner, (C. C. A. 2), 
and T. W. Phillips, Jr., Inc. v. Commissioner, (C. C. 
A. 3), involving the constitutionality of the prov 
sion in recent Federal income tax laws requiring 
a corporation which has acquired property in a tax- 
exempt exchange to take as its cost basis the cost 
of the property to the prior owner rather than the 
value of the securities issued by the corporation for 











April, 


the pr 
tionali 
which 
questic 
appliec 
is NOW 
for the 
Commi 
The 
sion if 
ie ee 
sion ré 
as a Ca 
by the 
taxpa} 
sioner, 
forth 
this p: 
sion r 
reserv 
intere 
by th 
Natio 
277 U 
taken 
Board 


An 
cle of 
year 
Co., 2 
ized t 
of its 
were 
that 1 
realiz 
when 
they 
Com: 
this 1 
10735 
be sa 
prob; 
and » 


sion 
appe 
Tr 
arisi 
in 1 
the 
forg 
tax< 
inde 
the 
rule 
an 
deb 








April, 1933 


the property. Both courts sustained the constitu- 
tionality of the provision in unconvincing opinions 
which throw little, if any, light, on the constitutional 
question involved. A writ of certiorari has been 
applied for in the Perthur case. The same question 
is now pending before the Circuit Court of Appeals 
for the Fifth Circuit in Newman, Saunders & Co. v. 
Commissioner. 


The Board of Tax Appeals, following its deci- 
sion in Warren Steam Pump Co. v. Commissioner, 23 
B. T. A. 585, has again held constitutional the provi- 
sion requiring that the amount of net loss permitted 
as a carry-over from one year to the next be reduced 
by the amount of tax-exempt interest received by the 
taxpayer. Crocker First National Bank v. Commis- 
sioner, 26 B. T. A. 1078 (1932). For the reasons set 
forth in my last year’s article, it would seem that 
this provision is in principle the same as the provi- 
sion requiring the statutory deduction for insurance 
reserves to be reduced by the amount of tax-exempt 
interest received, which was held unconstitutional 
by the United States Supreme Court in the case of 
National Life Insurance Company v. United States, 
277 U. S. 508. Apparently, however, the Bank has 
taken no appeal from the adverse decision of the 
Board. 

Another case discussed at some length in my arti- 
cle of last year has been enlarged upon during the 
year 1932, namely United States v. Kirby Lumber 
Co., 284 U. S. 1, holding that taxable profit is real- 
ized by the purchase and retirement by a corporation 
of its own bonds at less than the price at which they 
were issued In my last year’s article, I pointed out 
that the profit to the corporation would appear to be 
realized when the bonds are purchased rather than 
when they are retired and that the purpose for which 
they were purchased appears to be immaterial. The 
Commissioner of Internal Revenue has now taken 
this position in a ruling issued during 1932, G. C. M. 
10739, I. R. Bul. XI-31-5577. There is something to 
be said on the other side of these questions, and it is 
probable that appeals to the Board of Tax Appeals 
and the Courts will be taken from this ruling. 


I also suggested in my last year’s article that the 
logical method of determining the taxable profit from 
the purchase of a corporation’s own bonds appears 
to be to deduct the purchase price from the sum of 
the amount received upon issuance of the bonds 
plus the amortized discount allowed as a deduction 
from gross income. This logical rule was adopted 
by the Board of Tax Appeals during 1932 in the 
case of Norfolk Southern Railway Co. v. Commis- 
sioner, 25 B. T. A. 925, from which neither party 
appealed. 


The third and most important of the questions 
arising out of the Kirby decision, which I discussed 
in my last year’s article, remains unsettled. This is 
the question whether the cancellation or partial 
lorgiveness of indebtedness by a creditor constitutes 
taxable income to the debtor in the amount of the 
indebtedness forgiven. Even before the decision of 
the Supreme Court in the Kirby case, the Bureau had 
tuled that “where a creditor forgives and cancels 
an indebtedness without desiring to benefit the 
debtor, but because the debtor is unable to pay, the 
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amount of the indebtedness so forgiven and cancelled 
is income to the debtor.” J. T. 1547, II-1 C. B. 58. 
Although a later ruling, S. M. 1495, III-1 C. B. 108, 
appeared to overrule by implication the earlier ruling, 
the Commissioner of Internal Revenue has continued 
to enforce the earlier ruling. In two decisions pro- 
mulgated during 1932, the Board of Tax Appeals 
reversed the Commissioner’s rulings and _ held, 
despite the decision in the Kirby case, that the part 
of the indebtedness forgiven did not constitute tax- 
able income to the debtor. E. B. Higley & Company 
v. Commissioner, 25 B. T. A. 127, and Towers and 
Sullivan Manufacturing Co. v. Commissioner, 25 B. 
T. A. 922. The Commissioner announced his non- 
acquiescence in the decision in the Higley case, I. R. 
Bul. XI-29-5550, but appears to have taken no ap- 
peal in either case. See also in this connection 
Commissioner v. The Rail Joint Company (C.C. A.2), 
61 Fed. (2d) 751. 


In both of the cases referred to, the amount of 
indebtedness forgiven was apparently less than the 
aggregate of the deficits in earlier years which had 
been sustained by the corporate petitioners, and the 
Board relied largely on the decision of the Supreme 
Court in Bowers v. Kerbaugh-Empire Co., 271 U. S. 
170, in which the Court held that where the trans- 
action as a whole results in a loss, there is no tax- 
able income, even though one part of the transaction, 
taken separately, shows a profit. “Mere diminution 
of a loss” cannot be taxable income, said the Board. 
The Kerbaugh-Empire Company case was, however, 
in effect overruled by Burnet v. Sanford & Brooks 
Company, 282 U. S. 359, in which the Supreme Court 
held that the Company derived taxable income from 
recovery of a judgment in 1920 in a controversy 
arising out of a long-term contract, although the 
contract, by reason of losses sustained in earlier 
years, resulted, as a whole, in a loss. In view of 
this, one would have expected the Commissioner to 
take an appeal in the Higley and Towers and Sullivan 
cases, and perhaps he yet may do so. Both cases 
were Rule 50 cases, in which the final (unreported) 
decision of the Board is sometimes long delayed, 
so that the time for appeal may possibly still be 
open and an appeal contemplated. Perhaps by the 
end of 1933, we shall have a Court decision on this 
close and important question. 


Oregon Reenforces Inheritance Tax 
With Impost On Gifts 


OURTEEN years ago the State of Oregon 

originated the gasoline tax, and again it is a 
pioneer in state taxation in enacting a gift tax 
(Chapter 427, Laws of 1933; approved March 15,. 
1933). 

Subject to a specific exemption of $10,000 and de- 
ductions for certain charitable gifts as specified in 
Section 5, the Act imposes a tax, for the calendar 
year 1933 and each calendar year thereafter, on the 
balance of value of transfers of property by gift at 
rates as follows: on any amount not in excess of 
$10,000, 4 per cent; on any amount in excess of 

(Continued on page 148) 




















































































































































































































































































































Income T'ax Status of Funded 


Life Insurance Trusts 


N THE December, 1929, issue of The National 
Income Tax Magazine this writer discussed the 
income tax status of funded life insurance trusts. 
At that time neither the Board of Tax Appeals nor 
the Federal courts had rendered any decision involv- 
ing such trusts. 

The conclusion was stated, in the article referred 
to, that if Section 219 (h) of the Revenue Act of 
1924? were construed as being ap- 
plicable to irrevocable life insur- 
ance trusts created prior to its 
enactment on June 2, 1924, it was 
unconstitutional. It was further 
suggested therein that the statute 
was unconstitutional as applied to 
certain irrevocable trusts created 
subsequent to June 2, 1924. 

In May, 1930, the first decision on 
the subject was rendered by the 
Board of Tax Appeals, in the case of 
Wells v. Commissioner.? This deci- 
sion was in favor of the Government. 
In August, 1930, the Board decided 
the case of Irenee DuPont,? and fol- 
lowed its decision in the Wells case. 

The Wells case was appealed to 
the Circuit Court of Appeals for the 
Eighth Circuit. That court certified 
the questions involved to the Su- 
preme Court of the United States, 
which, on May 2, 1932, dismissed 
the certificate upon the grounds 
that the questions were not properly 
framed and that the statement in the 
certificate was inadequate.* 

The DuPont case, which had been appealed to the 
Circuit Court of Appeals for the Third Circuit, was 
affirmed by that tribunal on January 6, 1933,° and 
the Wells case was reversed by the Eighth Circuit 
on February 4, 1933.® 

It will be the purpose of this article to analyze 
and discuss the decisions referred to above. 





The Board’s Decision in the Wells Case 


(a) The Facts 
HE pertinent facts were as follows: The tax- 
payer, Frederick B. Wells, was the grantor of 
five separate trusts, by the terms of which the trus- 
tee therein named was to use such portion of the 
trust income and principal as might be needed to 
pay annual premiums on life insurance policies taken 
out on the grantor’s life. Such annual premiums 





* Attorney at Law, of Bouchard & Brady, Los Angeles. 

1Same as Sec. 219 (h) of Revenue Act of 1926 and Sec. 167 of 1928 
Act; cf. Revenue Act of 1932, Sec. 167, for changes. 

219 B.T.A. 1213; see also Pillsbury v. Commissioner, 19 B.T.A. 1229, 
decided the same day. 

320 B.T.A. 482. 

4286 U. S. 529, 52 S. Ct. 503. 

5333 CCH par. 9035, — Fed. (2d) —. 
® 333 CCH par. 9120, — Fed. (2d) —. 
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were in fact paid out of the trust income during 
the calendar years 1924, 1925 and 1926, which were 
the taxable years involved in the case before the 
Board. The Commissioner of Internal Revenue, in 
computing the net income of Wells for the years 
mentioned, included therein the amounts paid each 
year out of trust income as premiums on said policies 
on the supposed authority of Section 219 (h) of the 
Revenue Acts of 1924 and 1926, 
which reads as follows: 


(h) Where any part of the income of 
a trust may, in the discretion of the 
grantor of the trust, either alone or in 
conjunction with any person not a bene- 
ficiary of the trust, be distributed to the 
grantor or be held or accumulated for 
future distribution to him, or where any 
part of the income of a trust is or may 
be applied to the payment of premiums 
upon policies of insurance on the life 
of the grantor (except policies of insur- 
ance irrevocably payable for the pur- 
poses and in the manner specified in 
paragraph (10) of subdivision (a) of 
Section 214), such part of the income 
of the trust shall be included in comput- 
ing the net income of the grantor. 


The findings of fact made by the 
Board clearly indicate that Wells, 
in making his tax returns for the 
years in question, omitted to in- 
clude as his income that portion of 
the income of the life insurance 
trusts which was applied to the 
payment of the life insurance 
premiums. Presumably the trustee 
paid an income tax on such income as trust income.’ 


It will be sufficient for the purposes of this article 
to examine in detail the pertinent facts and the de- 
cision with respect to only one of the five trusts— 
Trust No. 1. 


By the provisions of Trust No. 1, created Decem- 
ber 30, 1922, for the benefit of his daughter, Mary 
Wright Peavey Wells, the grantor assigned, trans- 
ferred and conveyed to the Minneapolis Trust Com- 
pany, Trustee, in trust, a certificate for 1000 shares 
of the 6 per cent cumulative preferred stock of The 
Wells Securities Company, a corporation, of the par 
value of $100.00 per share. 


The trustee was empowered to collect the income 
from the trust estate, and to invest and reinvest 
or sell the trust estate as it deemed best. In case 
of sale the proceeds were to be invested and reinvest- 
ed only in such securities as were authorized by the 
laws of Minnesota for the investment of funds ot! 
trust companies. 


The income of the trust estate, and as much of the 
principal as should be necessary, was to be used to 





7 Wells so stated in his argument before the Circuit Court of Appeals; 


see 333 CCH par. 9120, at page 8369. 
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pay the net annual premiums on an ordinary life 
policy for $100,000.00 issued December 30, 1922, by 
the Connecticut Mutual Life Insurance Company. 
The Trustee was given full power and authority “to 
deal with the said Insurance Company and with the 
said insurance in any manner that it may deem for 
the best interests of such Minneapolis Trust Com- 
pany, as Trustee, and may borrow money thereon, 
or may avail itself of any of the conditions, privileges 
or benefits provided by the terms of the said policy 
of life insurance.” 


The policy itself contained the usual provisions 
for dividends to be either (1) paid in cash, (2) left 
with the Company to mature the policy as an endow- 
ment, (3) applied on premiums, or (4) converted into 
paid-up additional insurance ; for non-forfeiture bene- 
fits in the form of cash value payable on surrender 
or convertible into paid-up or extended insurance; 
for policy and premium loans; and for optional set- 
tlements at maturity. Dividends were expressly 
made payable to the “Minneapolis Trust Company, 
Trustee.” In the event of the dividends being left 
to mature the policy as an endowment the face value 
thereof was payable to the “payee,” which was, of 
course, the Minneapolis Trust Company, as Trustee. 
The plan of the policy could be changed “upon writ- 
ten request by the Insured with the beneficiary,” 
and the mode of settlement could be changed upon 
“application by the Insured with the beneficiary, 
* * * or upon application by the payee at the 
maturity of this Policy.” In his application Wells 
specifically renounced all power to change the bene- 
ficiary, and designated the Minneapolis Trust Com- 
pany, Trustee, as the party to whom all life or death 
benefits should be made payable and who should 
exercise the options granted for change in plan, for 
paid-up or extended insurance, and for premium 
loans. 


Any excess of the income of the trust estate over 
the amount needed to pay the first and successive 
net annual premiums upon the above policy of life 
insurance was to be accumulated until sufficient to 
pay one additional net annual premium and after 
that was to be paid, in the discretion of the trustee, 
at the end of each year, to Mary Wright Peavey 
Wells. 

Upon the death of Wells the trustee was to collect 
the proceeds of the policy and purchase therewith 
from the executor of his estate securities thereof to 
the appraised value of $100,000.00. The securities 
so purchased were thereupon to become a part of the 
trust estate, the whole income of which was thence- 
forth to be payable to the said Mary Wright Peavey 
Wells for her life. Upon her death the trust was to 
cease and determine, and the corpus be paid over to 
whomsoever she should, by her will, appoint to re- 
ceive it. Should she fail to exercise her power of 
appointment the corpus was to go “to her issue liv- 
ing at the time of her death, and to the issue of a de- 
ceased child by right of representation.” Should 
she neither exercise her power of appointment nor 
leave issue, then the trust estate was to be “paid 
over and distributed in equal parts to my sons 
Thomas Buklin Wells, born August 26th, 1902, 
Frank Hutchison Peavey Wells, born September 
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29th, 1905, and Frederick Brown Wells, Jr., born 
November 6, 1906, or the survivors or survivor of 
them, upon the date when the youngest of my said 
sons or the youngest of the survivors attains the age 
of twenty-five years.” 

Trust No. 1 was completed and the property trans- 
ferred to the Trustee prior to the passage of the 
Revenue Act of 1924 (which was the first revenue 
law expressly relating to funded life insurance 
trusts), and no power of revocation, alteration or 
modification was reserved to Wells, the grantor, 
either alone or in conjunction with anyone else. 


(b) Contentions Urged by Wells 
Wells urged before the Board of Tax Appeals— 

(1) That Congress did not intend section 219(h) 
to apply to situations where the grantor created 
an irrevocable trust and parted with all rights and 
benefits under such trusts and under the insur- 
ance policies; 

(2) That the income from the trust was not 
income to him within the definition of income as 
stated by the Supreme Court in Eisner v. Ma- 
comber ;® 

(3) That the trust corpus and the insurance 
policies were no longer a part of his estate and 
were not subject to his debts; 

(4) That to tax him would impose an unex- 
pected liability, from which he was powerless to 
obtain relief, since he had parted irrevocably with 
all rights, interests and benefits in the trust prop- 
erties ; 

(5) That Section 219 (h), if applicable to his 
situation, is arbitrary and capricious and is uncon- 
stitutional as amounting to confiscation. 


(c) Reasoning and Conclusion of the Board 


In considering the question whether Section 
219 (h) was intended to apply to irrevocable trusts, 
the Board looked to the legislative history of the 
Revenue Act of 1924,° and ascertained that the de- 
clared purpose of Congress was “to prevent the eva- 
sion of taxes by means of estates and trusts.” 


The Board concluded that subdivision (h) was 
applicable to both revocable and irrevocable life in- 
surance trusts. In the language of the Board ?°— 
it is immaterial whether the trusts created by petitioner 
were revocable or irrevocable, because the test laid down 
by the statute is not revocability, but whether the trust in- 
come “is or may be applied” to pay premiums upon policies 
of insurance taken out on the grantor’s life. 

In passing upon the constitutional questions raised 
by Wells, the Board proceeded upon the premise 
that the trust corpus and the insurance policies were 
no longer a part of Wells’s estate nor subject to his 
debts, and that he had parted with all right to revest 
such property in himself. But the Board considered 
these facts to be immaterial and took the view that 
Wells, by the terms of the trust indentures,— 
has provided that the income from the trust corpus shall 
discharge him from obligations which he had assumed and 


8 (1920) 252 U. S. 189, 207: “Income may be defined as the gain 
derived from capital, from labor or from both combined, provided it be 
understood to include profit gained through the sale or conversion of 
capital assets.” 

® Report No. 179 of the House of Representatives on the Revenue 
Bill of 1924, p. 21, and Report No. 180 of the Senate on the same Bill, 


p. 25. 
#19 B. T. A. at page 1226. 
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by the same indentures he has disposed of the proceeds 
of the insurance policies upon his death just as effectively 
as he could have done had he disposed of the same by will 
as a part of his personal estate.” 


The Board declined to agree with the contention 
made by Wells that, by the creation of irrevocable 
trusts, he had parted with all rights, interests, and 
benefits with respect to the trust corpus and the in- 
surance policies. It believed “that a direct benefit 
flowed to the petitioner from the disposition which 
he made of the trust income.” This view was bot- 
tomed on the premise that prior to, or at the time, 
the trusts were created Wells had “obligated” him- 
self to pay certain premiums on various policies of 
insurance taken out on his own life; that he was pri- 
marily “liable” under these policies for the payment 
of such premiums; and that he shifted this “liability” 
to the trustee by vesting in the trustee certain securi- 
ties and cash, the income from which was to be used 
by the trustee “to meet petitioner’s obligations.” 
The Board also concluded that Wells “benefited” 
in that in three of the five trusts the trustee was to 
use the proceeds of the insurance policies to purchase 
securities from his estate, which “afforded some as- 
surance that petitioner’s executor or administrator 
in administering the estate would have available a 
large amount of cash.” 

Believing that it was the purpose of Section 
219 (h) to impose the tax on the grantor as the “per- 
son directly benefited” and that but for such provi- 
sions insurance trusts of this sort would be used to 
evade taxes, the Board held that the provision was 
not arbitrary or capricious so as to amount to con- 
fiscation of property without due process of law 
within the meaning of the Fifth Amendment. 

The Board’s decision completely sustained the 
contentions of the Commissioner of Internal Rev- 
enue.” 


The Board’s Decision in the DuPont Case 
(a) The Facts 


HE facts of the DuPont case differ greatly from 

those of the Wells case. Irenee DuPont, under 
date of September 18, 1923, executed nine trust 
agreements for the benefit of his wife, their nine 
children, and other members of his family. These 
trusts were irrevocable for their duration, which was 
in the first instance until December 18, 1926, with 
provision for further extension upon notice by Du- 
Pont to the trustee. At the time of the hearing 
before the Board two such notices had been given 
— trusts had been extended to December 18, 
1932. 


By the trust agreements, DuPont transferred to 
the Wilmington Trust Co., as trustee, 32 insurance 
policies on his own life and 830 shares of 7 per cent 
preferred stock of the Christiana Securities Co., a 
corporation. 


The nine trust agreements were in full force and 
effect during the years 1924 to 1926, inclusive, and 
the 32 insurance policies were likewise in full force 
and effect and were held under the terms of the 
trusts during those years. 

1119 B.T.A. at page 1227. 

12 The decision in the case of Alfred F. Pillsbury, supra, note 2, decided 


the same day as the Wells case, is based upon reasoning similar to that 
of the Wells case. 
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The transfer of the insurance policies was absolute 
and complete. The trustee was made the owner of 
such policies and, if the trusts terminated prior to the 
trustor’s death, all interest in such policies would 
vest in certain named beneficiaries, not including 
the trustor. 


If the trustor dies while the trusts are still in 
effect, the proceeds of the life insurance policies are 
to become a trust fund in the hands of the trustee, 
designated as the “Primary Trust Fund.” The net 
income therefrom and the fund itself would be dis- 
tributed and paid over to named beneficiaries, other 
than DuPont’s estate, as indicated in the trust agree- 
ments. 


DuPont retains no right to change the benefic- 
iaries under the life insurance policies. He has no 
right to surrender them for their cash values, nor to 
borrow against them. There is no provision under 
which title to the policies could revest in DuPont 
either at his own discretion or the joint discretion 
of himself and anyone else. 


As to the shares of stock transferred under the 
trust agreements, the trustee receives the income 
from the securities, applies the same to the payment 
of taxes, governmental charges, and incidental ex- 
penses, including its commissions, and uses the bal- 
ance of the income for the payment of the life 
insurance premiums. 


If the trusts terminate prior to DuPont’s death, 
the securities and any income not paid out, all of 
which is designated as the “Secondary Trust Fund,” 
are to be transferred to him. If he dies prior to the 
end of the trusts, the securities and any net income 
thereon are to be distributed to the nine children or 
their issue in the manner specified therein. In such 
case no part of the “Secondary Trust Fund” goes 
to DuPont’s estate. 


During the year 1924 dividends amounting to 
$50,422.40 were applied by the trustee to the pay- 
ment of the life insurance premiums. Comparable 
amounts for 1925 and 1926 were, respectively, 
$50,370.10 and $50,422.40. These amounts were treat- 
ed by the Commissioner of Internal Revenue as Du- 
Pont’s personal income, and were added to his 
income, thus creating deficiencies for the three years 
amounting to $33,632.90. 


DuPont’s wife and all of the nine children were 
living at the time of the hearing before the Board. 


(b) Reasoning and Conclusion of the Board 


Counsel for DuPont, besides making the conten- 
tions urged by the taxpayer in the Wells case, stressed 
the point that he was under no obligation to pay 
premiums on the insurance policies assigned to the 
trustee, and that since the evidence showed that the 
policies had been irrevocably assigned to the trustee, 
DuPont no longer had any interest in them. 

The Board was forced to recognize and admit that 
in an ordinary insurance policy the insured is under 
no legal obligation to pay the premiums, but may 
allow the policy to lapse. But it considered this fact 
to be immaterial, and assumed that since the insur- 
ance was for the benefit of DuPont’s wife and chil- 
dren, it was his “desire” to.keep the policies alive 
and in full force. 
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If DuPont had personally paid these life insur- 
ance premiums, he could not have deducted them 
from his gross income, as they would represent a 
personal expense.** With respect to this, the Board 
said: 


If, by the method used in this proceeding, the petitioner 


can transfer to a trust the burden of paying these insur- 
ance premiums and secure the deduction that way, in so far 
as payment of surtax is concerned, then he has accom- 
plished by indirect means that which the law would not 
permit him to accomplish directly. It was this sort of 
thing which Congress sought to prevent when it enacted 
the part of subdivision (h) of Section 219, Revenue Acts of 
1924 and 1926, which we have quoted at the beginning of 
this opinion. 

Accordingly, the Board sustained the Commis- 
sioner. 


Analysis of Decision of the Circuit Court of Appeals 
in the DuPont Case 


N a decision from which Judge Dickinson dis- 

sented without opinion, the Circuit Court of Ap- 
peals for the Third Circuit affirmed the decision of 
the Board.** 


The Court concluded that the part of Section 
219 (h), which applies to funded life insurance trusts, 
embraces both revocable and irrevocable trusts, 
whether created before or after the enactment of 
the Revenue Act of 1924, and that the provision, as 
thus construed, is not in conflict with the Consti- 
tution. 


The Court said: 


Congress intended to establish a complete scheme for 
taxing income which must be carried out with due regard 
to substantial and practical results and must not be re- 
stricted by mere legal fiction. (Citing cases.) (Italics sup- 


plied.) 

Admittedly, DuPont had no power in the year 
1924, for example, to take to himself the trust income 
which was in that year applied to the payment of 
life insurance premiums. Therefore, it would seem, 
though it may be immaterial, that the arrangement 
which created such a status was something more 
than “mere legal fiction.” 


Continuing, the Court said: 

No matter what is said, when we look at the result of the 
several transactions, the petitioner’s income is reduced by 
the amount of the income of the trust funds. 

True, but so would his income be reduced if he 
had made an absolute gift of the same shares of 
stock otherwise than in trust, or in trust, irrevocable, 
reserving no income. Had he done so, there would 
be no basis for taxing him with further dividends on 
such stock. And if it be admitted that DuPont’s 
“income is reduced by the amount of the income of 
the trust funds,” what basis, other than arbitrary 
legislative fiat, is there for taxing such income to him? 

He has postponed his command over funds and policies 
for three years. 

If this means that the Court assumed that DuPont 
could resume command over the policies at the end 
of three years, the Court was in error. The findings 
of fact clearly show that if DuPont were alive at the 


—_ 


‘ ve ree Acts of 1924 and 1926, Sec. 215(a)(1), and Regs. 65 and 69, 
Art. ms 

4 Petition for rehearing has been filed by DuPont; see 334 CCH 
page 13,100. 


; fr Cf. questions stated by Circuit Court of Appeals in the Wells case, 
nyYra, 
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termination of the trust, he would get back the se- 
curities in the trust, but the insurance policies would 
vest in certain named beneficiaries of whom he was 
not one. This would seem to be important. 


DuPont did not have the right or the power, as 
assumed by the Court, “to terminate the existence 
of the contracts of insurance” at the end of the term 
of the trusts. The policies in such case would be- 
long to others, and if they were unable or did not 
desire to continue the payments of premiums, they, 
as owners, would be entitled to the cash values of the 
policies, which values were, in part at least, built up 
through the payments made by the trustee. Clearly, 
DuPont could not benefit, in a direct, pecuniary 
sense, from the payment of the life insurance prem- 
iums. 


The Court also took the view that while the trusts 
are in effect— 
it is neither the trustee nor the beneficiaries of the policies 
who actually enjoy the taxable income but the petitioner 
himself. 

Enjoyment of income by a trustee is not essential 
to its being taxed to him. Mere receipt is sufficient.*® 
Similarly, Congress has chosen to tax trust income 
to the trust beneficiaries only when it is currently 
distributable to them or, in cases where the fiduciary 
has discretion to distribute or accumulate, when the 
fiduciary chooses to distribute.17 A beneficiary for 
whom income is being accumulated may obtain con- 
siderable enjoyment from the knowledge of such ac- 
cumulation, but Congress has not made such enjoy- 
ment a basis for taxing such income to him. If 
enjoyment of the trust income were to be taken as 
the test of taxability, there would be far greater rea- 
son for taxing the beneficiaries than there is for tax- 
ing DuPont, for they will ultimately get the benefit 
of such income in a direct, pecuniary sense, and Du- 
Pont never can profit pecuniarily therefrom. 


Continuing further the Court said: 


The petitioner would reject the uniform construction of 
the commissioner and the Board of Tax Appeals because 
he believes that it amounts to taxing him with respect to 
property which is owned by another and in which he has 
no interest and so amounts to taking property without due 
process of law. But as we have pointed out, Section 219 
(h) places the burden where it belongs, that ‘is, on the one 
to whom it is income. Since it is income to the grantor, it 
would hardly be questioned that requiring him to report it 
as his was an unreasonable exercise of the taxing power 
contrary to the Fifth Amendment. (Italics supplied.) 


With due respect for the learned Circuit Court of 
Appeals it does seem that it begs the question to say 
that the income in question may reasonably be taxed 
to DuPont “Since it is income to the grantor.” Of 
course, if it is income to the grantor, it not only may, 
but probably must, be taxed to him if Congress 
wishes to tax it at all.® But a consideration of the 
definition of “income,” as stated by the United States 
Supreme Court in Eisner v. Macomber,’® leads to the 
conclusion that the question whether this income is 
income to the grantor of the trust is not quite so 
simple as the statement quoted above would seem to 
indicate. In analyzing its definition of “income,” the 

16 Revenue Acts of 1924 and 1926, Section 219. 

171924 and 1926 Acts, Sec. 219. 

18 Compare Hoeper v. Tax Commission, (1931) 284 U. S. 206, 52 S. 


Ct. 120. 
1 Supra, note 8. 
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Supreme Court, in the Macomber case, said in part :7° 


* * * something of exchangeable value, proceeding 
from the property, severed from the capital, however in- 
vested or employed, and coming in, being “derived”—that is, 
received or drawn by the recipient (the taxpayer) for his 
separate use, benefit and disposal—that is income derived 
from property. 


DuPont is the “taxpayer,” but it must be admitted 
by the Government that he did not actually receive 
that portion of the income that the trustee paid out 
as life insurance premiums. Nor was such income 
“drawn by” DuPont, or available for his “separate 
use, benefit and disposal.” 


Nor does it seem that such income was construc- 
tively received by DuPont. It was not paid by the 
trustee to the insurance company in discharge of any 
legal obligation of DuPont’s, either to the insurance 
company or to the beneficiaries.”* 


Neither was the trustee under any legal obliga- 
tion to pay money to DuPont, and therefore it can- 
not properly be said that by paying the insurance 
premiums the trustee was constructively making a 
payment to DuPont.”? 


The concluding paragraph of the opinion in the 
DuPont case reads as follows: 


Nor does it appear that the income of the trust fund 
applied to the insurance should not be taxable to the 
grantor for the reason that the trusts were created prior 
to the effective date of the Revenue Acts of 1924 and 1926. 
The subject of the tax is income earned in 1924, 1925 and 
1926. The statute affects income earned in those years. 
It does not impose a tax retroactively but presently and 
prospectively. Corliss v. Bowers, supra, Nichols v. Coolidge, 
274 U. S. 521, and Coolidge v. Long, 582 U. S. 282, relate to 
the taxing of transfers of property completed before the 
passage of the taxing act. The tax in this case is upon 
income realized from a trust fund during the taxable year. 


This reasoning does not appeal as being sound. 
It is true, as the Court states, that the subject of the 
asserted tax liability is income earned in 1924, 1925 
and 1926. But the real question is not as to its taxa- 
bility as income—for it would seem clearly to be 
taxable to the trustee.** Rather, the important in- 
quiry is, May it constitutionally be taxed as the in- 
come of DuPont? The determination of this question 
makes it necessary to consider whether the provision 
of the taxing statute is unusual, arbitrary or capri- 
cious.* If it is arbitrary or capricious it is offensive 
to the Fifth Amendment.** The fact that the trusts 
were created approximately nine months prior to the 
enactment of the Revenue Act of 1924, at a time 
when the income from such a trust was being taxed 
to the trustee,”* may, it would seem, not only be im- 
portant, but decisive, in this connection.?’ 


Further consideration of this phase of the DuPont 
case will be deferred until after the decision of the 


20 252 U. S. 189 at page 207. 

21 Compare Old Colony Trust Co. v. Commissioner, (1929) 49 S. Ct. 
499, and U. S. v. Boston & Maine R. R., (1929) 49 S. Ct. 505. 

2 Compare Adams v. Commissioner, (1929) 18 B.T.A. 381. 

%It might be suggested that in view of the express language of 
Section 219(h) this income, if it cannot constitutionally be taxed to 
the grantor, escapes taxation entirely. But see 1924 Act, Sec. 1103 and 
1926 Act, Sec. 1213, both of which read as follows: 

“If any provision of this Act, or the application thereof to 
any person or circumstances, is held invalid, the remainder 
of the Act, and the application of such provision to other 
persons or circumstances, shall not be affected thereby.” 

% Cf. Cooper v. U. S. (1930) 280 U. S. 409, and Hoeper v. Tax Com- 
mission, supra, note 18. 

—wa v. Coolidge, (1927) 274 U. S. 531; Heiner v. Donnan, infra, 
note 31. 

% Cf. 1921 Act, Sec. 219. 
7 Cf. Blodgett v. Holden, infra, note 39. 








April, 1933 


Circuit Court of Appeals for the Eighth Circuit in the 
Wells case has been analyzed. 


Analysis of Decision of the Circuit Court of Appeals 


in the Wells Case 


“THE Circuit Court of Appeals decided, in the Wells 

case, that Section 219 (h) was applicable to ir- 
revocable as well as to revocable trusts; and that it 
was intended to apply to all such trusts, whether 
created before or after the passage of the Revenue 
Act of 1924.78 Having accepted the Government’s 
contentions to this extent, the Court stated the ulti- 
mate question to be— 


Can Congress provide that the income of an irrevocable 
trust created prior to the passage of the taxing act shall 
be taxed to the settlor on the ground that it is his income 


even if he has legally put himself in a position where he 
would never receive it? 


A subordinate question put by the Court is— 


Can Congress prevent a party from conveying away his 
property or raise up a fiction” by which if he does so he 
will be treated as if he had not? 


The Circuit Court of Appeals was of the opinion 
—very properly, it would seem—that the recent de- 
cisions of the Supreme Court of the United States in 
the cases of Hoeper v. Tax Commission *° and Heiner 
v. Donnan,* had a very important bearing on the 
question before it. In the former case, the Supreme 
Court held that a Wisconsin income tax statute au- 
thorizing an assessment against a husband of a tax 
computed on the combined total of the income of his 
wife and himself and augmented by surtaxes result- 
ing from the combination, under the law of the State 
the husband having no interest in the income of the 
wife, was violative of the Fourteenth Amendment, 
the Supreme Court saying :*? 


We have no doubt that, because of the fundamental con- 
ceptions which underlie our system, any attempt by a state 
to measure the tax on one person’s property or income by 
reference to the property or income of another is contrary 
to due process of law as guaranteed by the Fourteenth 
Amendment. That which is not in fact the taxpayer’s in- 
come cannot be made such by calling it income. Compare 
Nichols v. Coolidge, 274 U. S. 531, 540, 47 S. Ct. 710, 71 L. 
Ed. 1184, 52 A. L. R. 1081. 


And in Heiner v. Donnan, supra, the Supreme Court 
held that the restraint upon legislation imposed by 
the due process clauses of the Fourteenth and the 
Fifth Amendments is the same.** 


The Court, in the Wells case, noted the recent 
decision of the Circuit Court of Appeals in the case 
of Reinecke v. Smith** In this case Section 219(g) * 
was held unconstitutional, as in contravention of the 
Fifth Amendment, when applied to 1924 income ol 


28It would seem that the Court may be wrong in the view that the 
provision in question is applicable to irrevocable trusts created prior to 
the Act, particularly where the grantor did not reserve an interest in 
or control over either the corpus or the insurance policies, as in the 
Wells case. Cf. Shwab v. Doyle, (1922) 258 U. S. 529, 534. And see 
Soe opinion of Mr. Justice Holmes in Blodgett v. Holden, infra, 
note . 

29 Cf. with quotation from opinion of the Circuit Court of Appeals 
in the DuPont case, supra. See supra, note 15. 

3% Supra, note 18. 

352 S. Ct. at page 122. 

3352 S. Ct. at page 361. 

34 (1932) 61 Fed. (2d) 324 (C. C. A., 7th Circuit). 

% ‘Where the grantor of a trust has, at any time during the taxable 
year, either alone or in conjunction with any person not a beneficiary 
of the trust, the power to revest in himself title to any part of the 
corpus of the trust, then the income of such part of the trust for such 
taxable year shall be included in computing the net income of the 
grantor.” 
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five trusts created in 1922, at a time when income of 
such trusts was not taxable to the grantor. The 
trusts were for the benefit of the wife and children 
of the grantor. ‘The trusts, as originally created, 
provided that they might be modified or revoked at 
any time by an instrument in writing signed by the 
grantor and either one of the other two trustees, only 
one of whom was a beneficiary. On October 22, 
1924,°* the grantor resigned as a trustee and the trust 
agreements were modified by striking out the pro- 
vision for the revocation or modification of the trusts. 


It would seem that, until the modification of Oc- 
tober 22, 1924, these trusts were of the type the in- 
come of which Congress provided should be taxed 
to the grantor, as the grantor had the power, in 
conjunction with a trustee which was not a benefi- 
ciary, to revest in himself title to the corpus of the 
trusts.87 But the Court took the view that since such 
power could not be exercised by the grantor alone, 
an attempt to tax to him income which was not his 
income and which it was impossible for him to make 
a part of his income amounted to an attempt at con- 
fiscation.*8 


The Court, in the Wells case, refers approvingly to 
the decision of the Circuit Court of Appeals for the 
Third Circuit in the DuPont case but apparently dis- 
tinguishes the two cases on the ground that the se- 
curities in the Wells case had been given to the 
trustee with no power in the grantor ever to take 
them back, whereas DuPont, if living at the expira- 
tion of the trust term of approximately three years, 
could take back his securities. 


The Court seemed to be of the opinion that the 
decision of the United States Supreme Court in 
Blodgett v. Holden*® supported the contentions of 
Wells. In this case the gift tax provisions of the 
Revenue Act of 1924 were held unconstitutional, as 
in violation of the Fifth Amendment, when applied 
to gifts fully consummated prior to the presentation 
of the gift tax provisions for the consideration of 
Congress. The Supreme Court said: 


It seems wholly unreasonable that one who, in entire 
good faith and without the slightest premonition of such 
consequence, made absolute disposition of his property by 
om should thereafter be required to pay a charge for so 
oing. 


Taxing to Wells the income from property which 
he gave away absolutely in trust prior to the pass- 
age of the Revenue Act of 1924 would seem to be 
going one step farther than the Government unsuc- 
cessfully attempted to go in Blodgett v. Holden. 


_ Untermyer v. Anderson, also noted by the Court, 
is an authority for Wells even stronger than Blodgett 
v. Holden, for Untermyer made his gift on May 23, 
1924, some three months after the gift tax provisions 
were first presented for the consideration of Con- 
gress and ten days prior to the enactment of such 
provisions; and the gift tax law was held invalid as 
applied to such gift. 


—_ 


* This date may F prone. be erroneous as the opinion refers to 
one modification and contains the following statement: ‘To be sure the 
trustee in October, 1922, assented to a modification of the trusts.” 

moet, 219(g), supra, note 35. 

_~ Smith v. Reinicke, supra, is now before the Supreme Court of the 
United States, certiorari having been granted February 13, 1933; 333 
CCH page 7508. 
@ 61928) 275 U. S. 142; 276 U. S. 594; 48 S. Ct. 105. 

(1928) 276 U. S. 440; 48 S. Ct. 353. 
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The Court recognized that there was no legal ob- 
ligation upon Wells, as the insured, to pay the insur- 
ance premiums and held that Old Colony Trust Co. 
v. Commissioner, supra, relied upon by the Board, and 
U. S. v. Boston & Maine R. R., supra, were not in 
point. 


Neither did the Court regard as material the pro- 
vision of the trust instrument requiring the trustee 
to use the proceeds of the insurance policies to pur- 
chase securities for the trust from the executor or 
administrator of Wells’s estate. This was looked 
upon as a future convenience rather than as a meth- 
od of enriching the grantor’s estate, and the Court 
took the very sensible view, overlooked by the Board, 
that to be taxable as income, benefits must above all 
be measurable. 


The Court concluded its discussion with the fol- 
lowing statement: 

We are unable to reach any other conclusion as to Trust 
No. 1 than that petitioner in creating the trust divorced 
himself from any beneficial interest in the insurance policy, 
that he retained no control of any kind over it nor over 
the corpus of the trust, and that the payment of the insur- 
ance premiums by the trustee resulted in no enrichment to 
him or his estate; that the income sought to be taxed to 
him under Section 219(h) is beyond the power of Congress 
and violative of the Constitution. 

It would appear that the Circuit Court of Appeals 
for the Eighth Circuit reached the correct conclu- 
sion in the Wells case, but it seems that the Court 
may have been wrong in its approval of the decision 
in the DuPont case, which will presently be the sub- 
ject of further analysis. 


Comparison of the DuPont Case with the Wells Case 


F IT be assumed that the Circuit Court of Appeals 

reached the right conclusion in the Wells case, 
question arises whether the pertinent facts of the 
DuPont case are sufficiently different from those of 
the Wells case to require a different conclusion. 


In both cases the trusts were created a substantial 
length of time prior to the passage of the Revenue 
Act of 1924.4 In neither case did the grantor have 
the right or the power to command or control the 
disposition of the particular income that the Gov- 
ernment sought to tax to him. In neither case could 
the grantor ever obtain any direct pecuniary benefit 
from the application of the trust income to the pay- 
ment of the life insurance premiums. In neither 
case could he prevent the payment of the life insur- 
ance premiums during the taxable years. 


In the Wells case the grantor could never retake 
the trust corpus or control its disposition. In the 
DuPont case, however, the grantor could revest in 
himself the corpus which produced the income in 
question merely by allowing the trusts to terminate 
according to their provisions on December 18, 1926. 


Is this difference in facts a sufficient basis for sus- 
taining a tax against DuPont while rejecting it as 
against Wells? To the writer it does not seem that 
it is. 

(Continued on page 160) 


41The DuPont trusts were created in September, 1923; the Wells 
trusts in December, 1922. The Revenue Act of 1924 was approved 
June 2, 1924. 
















































































































































































































































































































































































































































































































































































































































































Have District Courts Jurisdiction in 


Allowed Refund Claim Actions: 







By J. S. SEIDMAN * 


HE case of Frank H. Moses, et al. v. United 
States, 61 Fed. (2d) 791, was recently promul- 
gated by the Second Circuit. It declared, in 
effect, that the District Courts have no jurisdiction, 
under the so-called Tucker Act, to adjudicate tax 
cases in which the amount of an allowed refund 
claim is sought to be recovered. The purpose of 
this article is to examine into the rationale of the 
decision, and with all deference, to 
question its soundness. 

The Tucker Act (28 U. S. C. A. 
Sec. 41 (20)), and the amendments 
thereto (shown in italics) made by 
the Revenue Acts of 1921 and 1926, 


insofar as here pertinent, read as 
follows: 


Concurrent with the Court of Claims, 
of all claims not exceeding $10,000 
founded upon * * * any law of Con- 
gress, * * * in respect to which claims 
the party would be entitled to redress 
against the United States, * * *; and 
of any suit or proceeding commenced after 
the passage of the Revenue Act of 1921, 
for the recovery of any internal revenue 
tax alleged to have been erroneously or 
illegally assessed or collected, * * * or 
any sum alleged to have been excessive or 
in any manner wrongfully collected under 
the internal revenue laws, even though the 
claim exceeds $10,000, if the collector by 
whom such tax, penalty, or sum was col- 
lected is dead or not in office at the time 
such suit or proceeding is commenced. 


In the Moses case the taxpayer 
brought his action in the District 
Court against the United States under the Tucker 
Act. The tax amount sued for was evidenced by a 
certificate of overassessment. The taxpayer was 
declared out of court. Boiled down to its essentials, 
the eviction process groomed by the court was as 
follows: (1) The Tucker Act (so said the court) 
provides merely an alternative for a suit against the 
Collector in the District Court. Hence, the District 
Court has jurisdiction under that Act only as to suits 
that can be brought against the Collector in the first 
instance. (2) If the action is on the certificate of 
overassessment, the District Court has no jurisdic- 
tion because a Collector cannot be sued on an al- 
lowed claim. (3) If the action is on the illegally 
collected tax, the District Court has jurisdiction, but 
recovery is barred by the time limitations of Section 
3226 of the Revised Statutes. 


This trichotomy requires the adherence of each 
segment, or else it all topples. I propose to investi- 
gate the nexus, concentrating, however, on the very 
first, and dominant, link. In my opinion—and again 


* Of Seidman & Seidman, certified public accountants ; member of New 
York Bar. 
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I say in all due deference—the Tucker Act provides 
an alternative for a suit in the Court of Claims; and 
it is unnecessary to be able to sue the Collector. 

For purposes of initial orientation, let us briefly 
trace the history of the Tucker Act. (What follows 
in this respect is a condensation and paraphrasing of 
the excellent historical background set forth in 
Schwab v. United States, 17 Fed. (2d) 34 (C. C. A- 
7).) Originally the Government 
consented to be sued only in the 
Court of Claims. In 1887 the bars 
were lifted and the jurisdiction of 
the Court of Claims was concur- 
rently conferred upon the District 
Courts with respect to certain ac- 
tions. That is to say, claimants 
were given the opportunity to sue 
either in a District Court or in the 
Court of Claims. Not all claimants 
were given this option; only those 
whose claims did not exceed $10,000. 
Furthermore, the claims had to 
measure up to those particularly 
and specially defined by the Act. 
Claims for the recovery of taxes 
improperly levied and collected by 
the Collector were among those in- 
cluded. United States v. Hvoslef, 
aa U. &. t. 

The Tucker Act was amended by 
the Revenue Act of 1921. Why? 
Between 1887 and 1921 the income 
tax laws and the World War tre- 
mendously increased the number of 
tax claims, with the result that they could not all 
be promptly heard by the Court of Claims. Numer- 
ous obstacles confronted the taxpayer seeking to 
recover an excessive tax. Some of these obstacles 
were multiplied where the Collector who had col- 
lected the tax was dead. It was upon this back- 
ground that the jurisdiction of the District Courts 
was enlarged, giving them the same jurisdiction as the 
Court of Claims in tax actions involving more than 
$10,000, where the Collector was dead. The 1926 
Act further enlarged the District Court’s jurisdic- 
tion by making it possible for the court to hear tax 
actions in excess of $10,000 where the Collector was 
out of office. 


In other words, there was delegated to the Dis- 
trict Court, in relief of the Court of Claims, the same 
unquestioned and unrestricted right to adjudicate 
tax cases over $10,000 (where the Collector was dead 
or out of office) that the District Court had before 
in cases involving less than $10,000, and that the 
Court of Claims had all the time. 

The statutory language, in the scope of its em- 
brace, seems plain to the point of bluntness. Orig- 
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April, 1933 


inally the District Court had jurisdiction over tax 
actions (that being an action founded upon a law of 
Congress) involving claims not exceeding $10,000, 
in respect to which the claimant “would be entitled 
to redress against the United States.” Not against 
the Collector, but against the United States. The 
$10,000 ban was lifted by the 1921 and 1926 amend- 
ments, if the Collector was dead or out of office. 
The jurisdictional aspect engulfing claims in respect 
to which the claimant was entitled to redress against 
the United States was in no way tampered with by 
the amendments. Certainly it wasn’t cut down in 
the face of amendments having as their avowed pur- 
pose the desire to increase the jurisdiction of the 
District Courts to the relief of the Court of Claims. 


Dovetailing the part added by the amendments 
with the original provisions, the District Courts were 
instructed to adjudicate all tax cases in which the 
United States could have been sued in the Court of 
Claims, except that where the Collector was still 
living and in office the claim must not exceed 
$10,000. The Collector's status merely affects the 
amount that can be sued for. Whether he is per- 
sonally liable in no way enters into the picture. 

We must bear in mind that the District Courts 
were getting jurisdiction concurrent with the Court 
of Claims, not vice versa. The declared purpose was 
to enlarge the jurisdiction of the District Courts, and 
to relieve the pressure on the Court of Claims. How 
is that done one whit when in the next breath we 
assert, as was done in the Moses decision, that the 
jurisdiction of the District Courts is confined to ac- 
tions in which the Collector could have been sued 
in the first instance. The District Courts always 
had jurisdiction over such actions. We did not need 
the Tucker Act for that. Section 629 of the Revised 
Statutes ? empowered the District Courts in that re- 
spect “ages” ago. To squelch the District Courts’ 
activities in tax matters so that they can adjudicate 
only cases where the Collector is suable is another 
way of saying that the Tucker Act miserably failed 
to accomplish its express purpose; that it didn’t add 
one iota to the jurisdictional compass; and that it 
didn’t relieve the Court of Claims at all. The only 
thing it did was to effect the possibility of changing 
the name of the defendant from the Collector to the 
United States, with the incidental facility of serving 
papers on the United States Attorney instead of on 
a deceased Collector’s executor or on a former Col- 
lector. One shudders at such possible miscarriage 
of intent by statutory language. 


To say that the Collector must be suable is to 
make the tail wag the dog. It is to render the Dis- 
trict Courts’ jurisdiction concurrent with their own, 
instead of with the Court of Claims. It is to read 
the great act of justice embodied in the jurisdiction 
of the District Courts with an adverse eye. It is to 
wilt from the background and purpose of the Tucker 
Act. It is to shrink from the mandates of the juris- 
dictional environs embracing claims “in respect to 
which the party would be entitled to redress against 
the United States.” 

‘Section 629 (28 U. S.C. A.41(5)): 

“The District Courts shall have original jurisdiction as follows: Fifth. 


Of all cases arising under any law provi ing for Internal Revenue, or 
from revenue from imports or tonnage, * pr 
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The statutory language in its clarity forbids such 
construction. The adjudications are equally minded. 
Let us review a few of them. Of considerable sig- 
nificance is Clifton Mfg. Co. v. United States (not 
reported), decided January 31, 1933, by the District 
Court for the Western District of South Carolina 
(see 333 C. C. H. ] 8325). That case brought up for 
determination whether the District Court can, under 
the Tucker Act, try equitable issues as to alleged 
misrepresentation on the part of the Government 
in connection with a tax matter, where the Collector 
was in no way concerned with the alleged misrepresen- 
tation. The court, emphasizing the very parts of 
the Act that we have, held that the necessary juris- 
diction existed. 


Of similar import is the case of Sochis v. United 
States, 226 Fed. 446. The following quotation from 
the opinion gives the setting of the case and the 
conclusion reached by the District Court for the 
Eastern District of Pennsylvania: 


The Government has consented that it may be made a 
defendant as if an ordinary citizen, and may be sued as 
such. The only privilege which it has reserved to itself is 
that it may be sued only in the Court of Claims, a court 
especially constituted and equipped for determining the 
justness of claims made against the United States, and 
holding its sessions at the seat of government. The United 
States has further recognized, however, that there may be 
claims of a character and involving an amount such that it 
would be a hardship upon litigants to sue in the Court of 
Claims * * *, All the purposes which Congress had in 
view were made by the general provision that the Court of 
Claims, and that court only, should have jurisdiction to 
adjudge claims against the United States, but that the Dis- 
trict Courts should have a like jurisdiction up to a sum 
not exceeding $10,000. 


We are therefore justified in laying down as the first 
proposition that in every cause of which the Court of Claims 
has jurisdiction, the District Courts have like jurisdiction, 
limited only in respect to the sum involved. (Italics supplied.) 


That opinion was written in 1920, prior to the 
amendment of the Tucker Act lifting the ban on 
amounts, in the case of tax actions where the Col- 
lector was dead or out of office. Bringing the deci- 
sion up to date, we have it decreed that in tax actions 
where the Collector is dead or out of office, the Dis- 
trict Court has the same jurisdiction over every 
cause that could be adjudged by the Court of Claims. 

The Court of Claims is concerned solely with ac- 
tions against the United States. Whether the Col- 
lector is suable on the same claim or not has no 
bearing on the matter. It is the suability of the 
United States that counts. The same situation in- 
evitably inheres in actions in the District Court 
where the District Court is sitting as a Court 
of Claims, or by virtue of the concurrent jurisdic- 
tion. Just as the Court of Claims would have un- 
questioned jurisdiction over a tax case involving an 
allowed refund claim, by the same token the same 
must be said for the District Courts. Whether the 
Collector can also be sued becomes an interesting 
but inconsequential side-play. In the final analysis, 
the whole “business” of a suit against the Collector 
is, as Semple v. Lewellyn, 1 Fed. (2d) 745, declared, 
“a fiction. On the face an action against the indi- 
vidual, in reality it is a suit against the United 


(Continued on page 157) 























































































































































































































































































































































































ERHAPS the first and safest thing one can say 

on the subject of uniformity in state and local 

taxation is that there is very little of it. Prob- 
ably this will be accepted without argument or evi- 
dence, but it may be well, nevertheless, to present 
a few facts on the diversity of state tax systems. 


In the property tax field there is uniformity in 
the sense that all the states have a property tax and 
that it is the outstanding tax in the 
revenue system of each state. But 
here the uniformity ceases. For 
example, eighteen states have spe- 
cial low rate taxes on intangible 
property. Four additional states 
have a mortgage recording tax. 
Nineteen states still apply the un- 
. modified general property tax to 
intangibles. Seven states exempt 
intangible property from property 
taxation altogether. Of these seven, 
five have a general income tax, one 
a special income tax on income from 
intangibles, and one no tax on in- 
tangibles at all. Ten states com- 
bine general income taxes and 
general property taxes on intangi- 
bles, two states combine the general 
income tax and low rate property 
tax on intangibles. 

Five states have a comprehensive 
classified property tax system. The 
others apply the uniform rule ex- 
cept to intangibles. 

Turning to administration, we 
find twenty-three states with county assessors, fif- 
teen with town assessors, six with both, three with 
district assessors. Fourteen states require no classi- 
fication in their assessment between land and im- 
provements. The others require this degree of 
classification. Frequency of assessment of real estate 
ranges from one to six years. The per cent of as- 
sessed to true value according to the federal census 
of 1922 ranged at that time from 12.7 per cent in 
Iowa to 85.3 per cent in Wisconsin—two adjoining 
states. 


Most states now have some kind of central agency, 
variously called a tax commission or tax commis- 
sioner or tax department, to supervise property tax 
administration. However, in seven states local as- 
sessors were without any central supervision. In 
at least twelve states the state equalization is made 
by some other agency than the Tax Commission. In 
thirteen states the aggrieved property taxpayer has 
no appeal to the Tax Commission for reassessment. 





* Address delivered before the recent National Conference on the 
Relation of Law and Business in New York. 

1 The facts here presented are gathered from Federal and State Tax 
Systems compiled by the Tax Research Foundation and published by 
Commerce Clearing House. They represent the facts as of January 1, 1932. 
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Usually the Tax Commission assesses public utili- 
ties, but this is not true in thirteen states, and in 
seven states the responsibility for the assessment of 
even interstate railroads is largely a local one. 


Turning to the income tax, some twenty-one states 
now have personal income tax laws (excluding the 
unconstitutional Illinois law, but including the very 
limited income tax of Ohio).? Fifteen states tax the 
income of both residents and non- 
residents under their laws. These 
fifteen states tax non-residents on 
all the income earned within the 
state. In addition, eleven of them 
tax all of the income of residents 
wherever earned. Four states con- 
fine their taxes upon residents to 
income earned within their territory 
variously interpreted. Five states 
tax residents only. 

Top rates range from 3 per cent 
on income in excess of $50,000 in 
New York, to 7 per cent on income 
in excess of $12,000 in Wisconsin. 
Exemptions for married people 
range from $1500 in Oklahoma and 
Mississippi to $4000 in New York. 
Administration is now centralized 
quite universally, but collection in 
two states, including Wisconsin, is 
still left to the county treasurer and 
in one state it is handled by the 
state treasurer. In most states col- 
lection is in the hands of the tax 
commission. 

Offset legislation, which appeared at one time to 
be more or less a thing of the past, seems to be 
coming into vogue again with Utah’s adoption of a 
general property offset and Washington’s approval 
of an offset in its recent referendum. 

Corporations are taxed on their net income in 
twenty states. Usually the rate is flat, though it is 
graduated in three states. As a rule, dividends paid 
by corporations which pay a state income tax on 
more than 50 per cent of their income are exempt 
when such dividends are received by the stockholder. 
However, corporate dividends are taxed to the stock- 
holder even though the corporation pays a state in 
come tax in New York, Utah, Georgia, and Oregon. 
Corporations that do an interstate business must 
have their net income apportioned in some way. The 
procedure and formulae of apportionment are com- 
pletely unstandardized and differ in each state. | 

Some nine states have general sales taxes ranging 
from a rather limited license tax on wholesale and 
retail merchants to a long list of schedules such as 
one finds in Mississippi and West Virginia. Thi 





2 Editorial Note.—A recently enacted Indiana law (see March issut 
of THe Tax Macaztng, p. 105) imposes a gross income tax in that state. 
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teen states have chain store taxes graduated accord- 
ing to the number of stores in some cases and the 
volume of sales in others. Fourteen states now 
have special sales taxes on tobacco. 


Motor vehicles are taxed on the basis of horse- 
power in eleven states, on weight in twenty-one, on 
value in two, on piston displacement in one, and on 
They pay a flat 
fee in three states. 

Probably business and occupation taxes are most 
diversified of all. New York lists fifteen separate 
statutes taxing business and some of these involve 
the use of alternative bases. Alabama alone pro- 
vides 176 distinct license and privilege occupational 
taxes covering everything from circus parades to 
skating rinks. Each tax carries its own rate and its 
own basis of calculation. 


In 1929, all states but one had an incorporation 
tax and of these 47 states all but one had entrance 
taxes for foreign corporations.* The entrance taxes 
are based upon the capital stock employed within 
the taxing state. This involves apportionment which 
was on the basis of property in nine states and busi- 
ness in six. Thirty-four states taxed corporate busi- 
ness upon its capital stock. In the case of domestic 
corporations eleven states used authorized capital 
stock for a base, sixteen states used the par or mar- 
ket value of issued stock, three states used the par 
value of stock plus the value of surplus and undi- 
vided profits, one state used the value of capital 
employed in the state, and five used a mixed basis. 
Legally, states can tax all of the capital stock of 
their domestic corporations and many of them do so. 
The capital stock of foreign corporations must be 
divided into that which is employed within the state 
and that which is not; and only the former may be 
taxed. This involves more apportionment. Ten 
states apportion on the basis of property, one on the 
basis of business transacted, and six on a combina- 
tion of the two. 


Some states apply only an ad valorem tax to rail- 
roads. A few tax them upon their gross earnings 
exclusively. A number combine an ad valorem as- 
sessment with a franchise tax imposed by the state 
and measured in various ways. Either an ad 
valorem assessment or a gross earnings tax involves 
apportionment and the states use a variety of meth- 
ods to determine the line between their own tax 
base and that of their neighbors. 

One could go on with other examples of diversity 
in the taxation of banks, insurance companies, and 
public utilities. B 

So far, we have spoken only of diversity between 
states. Many states, in addition, give their munici- 
palities power to levy special taxes, if they choose. 
Local poll taxes are permissible in a great many 
states. Some states, such as Illinois, Missouri, and 
half a dozen others, permit localities to impose spe- 
tial motor vehicle taxes for local revenue. Local 
turnover taxes are permissible in Missouri. Local 
license taxes within the option of the municipality 
abound. Some eight states permit localities to grant 
Property tax exemptions to new industries. 


*This fact and those following are from State and Local Taxation of 


ames Corporations published by the National Industrial Conference 
doard, 
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Not long ago it was seriously proposed in the 
State of Wisconsin to permit each county to levy an 
income tax of its own, and upon such income and 
with such rates and such exemptions as it saw fit. 


When the speaker was a small-boy he used to 
work with a farm hand at many of the chores about 
the farm. This workman had the idea that there 
was one best way to do everything. If one is shovel- 
ing dirt, there is one best way to hold the shovel. 
If one is driving nails, there is one best way to strike 
the nails. Frederick Taylor later developed what 
came to be called scientific management on this 
“one best way” philosophy. But if one looks at the 
tax systems of the states, he must conclude that 
either there is no one best way to raise revenue for 
governments or else it hasn’t been found, or else if 
it has been found, none or only one of the states will 
apply it. No wonder some have been led to question 
whether taxation in its practical aspects has any- 
thing very scientific about it. 


So much for the facts. Now what shall we say 
about the causes and consequences of all this finan- 
cial diversity? 

The causes are not hard to find. There has been 
little enough rational planning of the tax system 
within each state. The tax systems of the states 
have grown up and were never designed. There has 
been even less planning of state legislation from the 
point of view of how the tax system of a particular 
state fits into the national pattern. In some respects 
there appears to be less cooperation among the 
states than among: the nations. Probably less 
attention has been given to the problem of dou- 
ble taxation between the states than between 
the nations. An example of the lack of co- 
operation is the absence of systematic exchange’ 
of information in the case of the income tax. Ad- 
ministration of the income tax depends upon the 
completeness of the information available. Some 
states do agree to furnish information on a recipro- 
cal basis. However, except possibly in the case of 
Massachusetts and New Hampshire, cooperation has 
been noticeably lacking. Until very recently the 
national government has been equally uncoopera- 
tive, and it still furnishes information only on the 
request of the Governor of a state. 


Possibilities of difference in state tax systems have 
multiplied in the last few decades as state tax sys- 
tems have become more complicated. As we devel- 
oped into “a nation of stockholders and employees,” 
dissatisfaction with the old general property tax 
appeared. The growth of large corporations called 
for at least some degree of central assessment. De- 
veloping public expenditures added to a demand for 
new sources of revenue. Interstate business required 
apportionment. Every state tax system is about 
five times as complicated and diversified as it used 
to be. It is now composed of a great many elements. 
Every school child knows that the more elements 
one has to start with the more combinations one can 
make. The elements are so many at the present 
time that the states far from exhaust the possible 
combinations without any two using the same pat- 
tern. 
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Underneath all of this, of course, is the profound 
fact that our political machinery was all devised for 
a different economic age and a different economic 
system. When the country was laid out into a fed- 
eral government, forty-eight states, thousands of 
counties, and hundreds of thousands of municipali- 
ties, including school districts, each district was to 
a large extent a self-sufficing unit. Today, of course, 
the inter-dependence is great and increasing. Capi- 
tal has become cosmopolitan and seeks investment 
within a wide range. Business too is cosmopolitan. 
Frequently, manufacturing itself is done by the same 
company in several states or counties, and sales and 
purchases are made all over the world. Even indi- 
viduals are more cosmopolitan than they were. The 
average American family moves, we are told, once 
in seven years and it frequently moves all the way 
across the country. 


Our fathers equipped us to meet all of these revo- 
lutionary changes with governments built upon 
checks and balances and with rigid state and federal 
constitutions. One can understand how Lord Bryce 
might have concluded, as he did in his American 
Commonwealth, that the Americans have high claim 
to genius in that they have managed so well with 
such imperfect machinery of government. 

Let us consider now the consequences of our di- 
versity in tax systems. 


As a nation we have been criticized for too much 
standardization. Our critics complain when they 
find that the same hat may be purchased in Augusta, 
Maine, that was observed in the store window at 
Sacramento. These critics at least should applaud 
when they observe that we have retained some ele- 
ment of local color in our tax systems. 


Some of the justices of the United States Supreme 
Court have expressed their interest in experimenta- 
tion by the states. As long as most of the control 
of human life is left to the state governments and as 
long as life keeps changing at its present rapid rate, 
complete uniformity in legislation is certainly quite 
inconceivable and probably equally undesirable. 
Certainly any person who has any claim to represent 
the State of Wisconsin should be the last to support 
any kind of coercion even by public opinion to make 
all states conform to a standard unless it be that of 
our own state. For example, one idea of uniformity 
is to give the income tax to the federal government 
and let the states rely on the property tax and sales 
tax. In Wisconsin where we believe in the state 
income tax, we should consider most any diversity 
better than that. 


And even if we got all our tax systems reduced 
to uniformity, how long could we keep them there? 
There are many, to be sure, who deplore the fre- 
quency of changes in tax laws. No doubt, they are 
partly right. And yet taxation is a growing phe- 
nomenon which responds to the changing facts of 
life. It would be worse than idle to try to crystallize 
it into a fixed and permanent form. 

Nevertheless, there are certain evil consequences 
of our very high degree of diversity which should 
be considered. 

It is no small matter for interstate corporations 
doing business in many.or all of the states to keep 
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themselves informed as to all the tax laws in the 
states in which they operate, and to keep proper 
records for each state. Some years ago a committee 
of the National Tax Association, of which Senator 
Edmonds was chairman, secured information from 
four large corporations which were engaged in inter- 
state business regarding the volume of their taxa- 
tion responsibilities. One corporation, engaged in 
business in twenty-seven states, reported that it was 
obliged to prepare and file sixty reports, each with 
peculiar characteristics. Another, engaged in busi- 
ness in thirty-five states, testified that it paid 198 
taxes, or an average of six per state, in thirty-three 
different forms, running from one tax to thirteen 
taxes per state. If it be granted that some diversity 
be necessary and desirable, this would certainly ap- 
pear to be overdoing it. 


Both cause and effect of the incongruity in state 
tax systems and the lack of cooperation in fiscal 
matters between the states is the rivalry among the 
states in bidding for the location of wealth and busi- 
ness. Capital these days is a shy and sensitive bird. 
It flies easily and long distances. It is inclined to 
be particular about where it builds its nest. The 
favor of this bird is very much sought by different 
jurisdictions partly because it is expected to lay 
golden eggs for the treasury. However, the bird 
must not be prodded to produce too many eggs, for 
if this is done, the bird will fly to some more friendly 
community. States have sought to attract this bird 
in various ways—sometimes by lax administration 
of tax laws, sometimes by special exemptions, some- 
times by avoiding legislation distasteful to the bird. 

In Wisconsin the speaker has been living with this 
problem constantly ever since he first became ac- 
quainted with taxation. If the state has achieved 
any one thing which justly entitles it to leadership 
among the states in taxation, it probably is that it 
has fostered, and in a large measure achieved, a scien- 
tific equalization and assessment of property. By 
such an assessment is meant one based on the facts 
of value regardless of popular clamor or political 
influence. Directly and through its appointed super- 
visors of assessment in the field, the Tax Commis- 
sion for years has preached the necessity of building 
assessments and equalizations upon carefully gath- 
ered facts regarding value. 

Imagine the difficulty of maintaining this policy 
and building it into a tradition when in one of our 
neighboring states all the manufacturers’ inventories 
assessed in a recent year were only slightly more 
than those assessed to one moderately important 
corporation in our own state.> Or imagine the diff- 
culty of maintaining an honest assessment when the 
general manager of a large factory in another neigh- 
boring state can testify, as he recently did before 
the state board of equalization, that there were cities 
in his state which had offered to assess his factory 
at 50 to 75 per cent of true value, and that in some 
cases this assessment was guaranteed, although the 
law requires assessment at 100 per cent true value. 
~ 4 Proceedings of the National Tax Association, 1930, page 347. 

5 Leffler, George L. and Groves, Harold M., Wisconsin Industry and 


the Wisconsin Tax System, 1930, Wisconsin Bureau of Business am 
Economic Research, Bulletin No. 1, pp. 62-63. 
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Economists are familiar with what is known as 
Gresham’s Law. When there are two kinds of stand- 
ard currency in the community, one of which is 
worth more in metal than the other, the poorer will 
drive the better out of circulation. There is a Gresh- 
am’s Law in operation among the states tending to 
defeat legislation which may be in the social inter- 
est, but which is opposed to the interest of impor- 
tant citizens or groups of citizens. 


Wisconsin has had an income tax since 1911. 
Whatever differences of opinion there may be on 
other matters, students of taxation have been fairly 
unanimous in the view that the income tax has some 
place in a state and local revenue system. Year after 
year an income tax is proposed either in the legisla- 
ture or at an election in our neighboring states, and 
year after year it is defeated. And how? The legis- 
lators or people of these states are told that if they 
pass an income tax law, they will lose their indus- 
tries. Nothing but unemployed workmen will be 
left to pay the taxes. Examples are cited of indus- 
tries that are alleged to have left Wisconsin because 
of taxation. Wisconsin business men supply the 
newspapers of other states with this information, 
although they allege that their only objection to the 
income tax is the fact that they have to pay it and 
their competitors do not. 


It may be argued with good evidence that capital 
is nowhere near so shy a bird as she has led most 
people to believe. The facts concerning Wisconsin’s 
industrial progress have been frequently cited. They 
show that from 1914 up to the depression Wiscon- 
sin’s industrial progress was greater than the 
national average and greater than that of any neigh- 
boring state except Michigan. Professor Martin 
has recently called attention to the fact that the in- 
come tax states of the South have made more indus- 
trial gains than their rivals.?. It also can be shown 
that taxation ranks relatively low among the costs 
of doing business. Nevertheless, the argument per- 
sists and it is a very powerful one. 


How universal the pressure upon governments has 
become can be gleaned from the editorial files of 
the daily newspapers of the country. Some years 
ago the Bureau of Economic Research of the Uni- 
versity of Wisconsin gathered, without much: diffi- 
culty, a few editorial exhibits from important cities 
and states claiming that industries were moving 
from their territories because of heavy taxation. A 
few of these statements follow.® 

Illinois (Editorial in Chicago Daily News): : 

From the Illinois Manufacturers Association has gone 
to members of the state legislature a long list of important 
industrial concerns which in recent years have removed 
their plants to neighboring states. High taxes and unwise 


legislation at Springfield are given as the reasons for these 
removals. 


Indiana (Chairman Brown of Indiana Tax Commission): 


Every day brings to our department messages from 
various enterprises and industries of the state of Indiana 
that are making the statement that the burden of taxation 





* Leffler, Geo. L. & Groves, Harold M., Wisconsin Industry and the 
W tsconsin Tax System, 1931, Wisconsin Bureau of Business and Eco- 
nomic Research, Bulletin No. 2. 

"Martin, James W., The Possibilities of Income Taxes as Sources of 
State and Local Revenue, p. 21. 

’ Leffler & Groves, Wisconsin Industry, Bulletin No. 3, pp, 97-98. 
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is becoming so great that they are going to have to quit 
business. 

Michigan (John Smith, Mayor of Detroit, 1927): 

A survey of the Detroit Chamber of Commerce shows 
that fifteen corporations have left or are preparing to leave 
Detroit because of high taxes. You gentlemen know from 
common knowledge that Detroit, which for years was the 
magnet toward which the greatest industries in the land 
were drawn, has not attracted a new industry in years. 
Ohio (Editorial in the Cleveland Plain Dealer): 


Detroit manufacturers have been recently in this city 
(Cleveland) investigating the Cleveland tax situation. They 
assert that the tax burden which industry is obliged to 
assume there is extortionate and they are obliged to find 
new Seats for their industries in order to operate profitably. 
Cleveland’s business interests feel very much the same way 
about taxes they have to pay. 


New York (National Industrial Conference Board): 


New York at present imposes a heavier burden on its 
corporations than do many of the competing states. Such 
discriminatory differences are frequently an important fac- 
tor in the development of competing states. 


We are all familiar with the program of certain 
states, particularly Florida and Nevada, which 
sought to profit at the expense of the other states 
by exempting inheritances from taxation. We are 
also familiar with the rivalry among the states for 
the incorporation of new corporations. The laurels 
in this last named contest undoubtedly go to the 
state of Delaware, though other states have made a 
credible showing. One student of the subject ® has 
estimated that Delaware’s legal laxity pays her four 
to five million dollars a year and that other states 
could afford to pay Delaware the cost of running its 
government, if it would go out of the incorporation 
business. He recalls in this connection that the Mid- 
West Utilities Company and the International Match 
Company were both incorporated in Delaware. 
While the conduct of these companies and their 
calamitous collapse cannot be ascribed entirely to 
the absence of any effective regulation by the state 
of their incorporation, no doubt this was a contribut- 
ing factor. 


It can scarcely be questioned that the American 
people are conservative enough by temperament so 
that they are not likely to change their tax systems 
any faster than their changing conditions require. 
If anything further to check rashness were required, 
we have the state and Federal constitutions and our 
system of checks and balances. State competition 
in tax legislation has supplied an additional and un- 
needed inertia to the tax systems of the states. Its 
importance as an impediment to tax reform can 
hardly be over-emphasized. 


The impression should not be left that this prob- 
lem of competition between the states in tax legis- 
lation and tax administration is all the concern of 
the state. Corporations doing an interstate business 
have reason enough to complain when they are sub- 
ject to special taxes or tax administration which 
causes them to pay much higher taxes than their 
competitors in other states. The speaker knows of 
one large concern in the State of Wisconsin which 
pays taxes some 350 per cent higher than it would 
pay in an alternative location in Michigan. The 


®Flynn, John T., “Why oe reams Leave Home” in Atlantic 
Monthly, September 1932, p. 268 ff. 
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assertion has been made, and is probably true, that 
this company would save enough in taxes by moving 
to this city in Michigan to pay for its plant in a few 
years. This, of course, is not typical of the general 
situation for all plants and all cities in the two states. 
But one cannot blame the corporation for com- 
plaining. 

Perhaps the most widely recognized evil growing 
out of the diversity of state tax systems is the mul- 
tiple taxation which is involved. This matter will 
be dealt with more fully, no doubt, by other speakers 
on this program. Double taxation arises under the 
property tax in the case of intangibles which are 
taxed not only where the owner resides, but also 
where the intangibles are kept or where the owner’s 
agent does business. Multiple taxation under the 
inheritance tax occurs where states attempt to tax 
intangibles not only where the owner resides, but 
where the intangibles are kept or at the situs of the 
property which they represent. The problem in the 
case of the inheritance tax (and probably also the 
property tax) has been very much reduced, if not 
eliminated by the action of the United States Su- 
preme Court in recent cases. Double taxation under 
the personal income tax, however, is a large and 
growing problem. It arises when one state taxes 
all of an individual’s income as the income of a resi- 
dent and another state taxes a portion of it as re- 
ceived from sources within the state. Perhaps the 
most important source of double taxation occurs in 
business taxes. Under a capital stock tax, or a cor- 
poration income tax, or even a simple ad valorem tax 
applied to properties physically extending across 
borders, such as interstate railways, some method 
of allocation is required. When one state, such as 
Connecticut, uses tangible property as the sole basis 
of allocation of a corporation’s income under its cor- 
poration income tax, and another, such as Tennessee, 
uses sales as the sole basis, there arises the possi- 
bility of complete double taxation. 


We haven’t the time here for an elaborate account 
of the remedies for the evils which arise out of diver- 
sity and over-diversity of tax systems. Undoubt- 
edly, knowledge of the facts is of some value. The 
appearance of a publication called State and Federal 
Tax Systems, compiled by the Tax Research Found- 
ation, and published by Commerce Clearing House, 
Inc., is very timely in this respect. No doubt, the 
Federal Government could well afford to subsidize 
this important work and make it available to the 
public at a reduced cost. Many state legislators and 
tax commissioners have been provincially minded to 
the last degree. They need education quite as much 
as their electorates. 


Internationally, we have the League of Nations as 
an institution dedicated to the task of educating the 
nations in matters requiring international coopera- 
tion. Among the states we have no comparable in- 
stitution. The National Government has concerned 
itself very little with the relationships of independent 
states with each other. The National Association 
of Legislators has possibilities but is still very young. 
The National Tax Association has been the most 
active single institution in presenting the problems 
of fiscal relationships between states. Some years 
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ago it presented a model program of state and local 
taxation which has had some influence making for 
greater uniformity. In more special fields, such as 
motor vehicle taxation and income taxation and busi- 
ness taxation, the Association has supplemented its 
model system. The problems of allocation and the 
simplification of business taxes have been repeatedly 
before committees of the Association and it has made 
recommendations looking toward the solution of 
these problems. The Association has promoted 
reciprocal legislation particularly in the field of in- 
heritance taxes, with considerable success. 

Concerning double taxation, a good start has been 
made by way of developing a theory. It requires 
some theory these days to determine which of con- 
flicting jurisdictions should be allowed to tax a cer- 
tain tax base. Fortunately, Professor Seligman and 
others have done some very earnest thinking on this 
problem. It is easy and simple to conclude that in- 
come should be taxed only where the recipient 
resides. But this solution, popular in the creditor 
states of the East, gives no recognition to the legiti- 
mate claims of the debtor states. The National Tax 
Association has given considerable time and effort 
to the subject of allocating taxes among the states. 
Probably the principal task now is one of educating 
the various lawmakers to an active interest in the 
elimination of double taxation. It is a task to which 
the National Tax Association and other groups may 
well devote their best efforts from now on. 


Recently, the greatest force in the elimination of 
double taxation has been the United States Supreme 
Court. In several important recent cases it has 
taken the position that intangible property at least 
for inheritance tax purposes can be taxed only at 
the domicile of the owner or the deceased. This isa 
short and final solution of the problem. However, 
it involves an arbitrary choice of situs not entirely 


-justified by the economic facts and hands most of 


the bacon to the creditor states. Since it has gone 
as far as it has, the Supreme Court might very well 
go a step further and rule out certain allocation for- 
mulae that are obviously unfair. But when this is 
said, it remains true that a large amount of double 
taxation will persist and that much of it lies beyond 
a defensible use of its power by the United States 
Supreme Court. 


The problems that arise because of the absence of 
uniformity in taxation are closely related to those 
involved in the coordination of state and national 
taxation. And the solutions which are proposed for 
one are, in general, applicable to the other. The 
most fundamental of the solutions is that the Federal 
Government take over entirely the administration 
and collection of taxes in which it has the advantage. 
The Federal Government could return a part of the 
revenues to the states. This is the solution which 
Germany has followed with a large measure of suc- 
cess. It would not only eliminate a great many 
issues of double taxation and reduce the overhead 
of administration: it would, in addition, permit 4 
more equitable distribution of the tax base. It is 4 
striking fact that in recent years as much as 60 per 
cent of the Federal individual income tax has been 

(Continued on page 156) 
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O NEW tax bill before June, if then. This is the 
consensus of opinion in Washington as the new ad- 
ministration starts out with a Congressionally-voted 

pruning hook on Government agencies. 


Eager to balance the national budget without further 
impositions upon taxpayers, the “new deal” President and 
his Congressional cohorts are acting in the hope that 
slashes in veterans’ compensation, Savsehenestt savings 
effected through reorganizations, and revenue from the 
present Act and from beer, will balance the Treasury’s 
books. Speaker Rainey in a recent national radio talk 
definitely assured taxpayers that no new taxes would be 
forthcoming. 


It is widely believed that the ax will cut deeper into 
veterans’ appropriations and into Government expenditures 
than was estimated by Congress. The savings effected may 
be as great as seven hundred millions. The President, who 
asserts privately that he is interested only in one term, 
apparently is unworried by the threats of retribution four 
years hence. 


The only revenue legislation suggested to date which is 
believed to have the sanction of the Congressional leaders, 
is contained in H. R. 3753, recently introduced by Chair- 
man Doughton of the Ways and Means Committee to 
repeal the tax on bank checks, to restore the 2¢ postage 
tax on certain mailing matter, and to extend the gasoline 
tax for one year. Check tax revenues have been disappoint- 
ing.” The 3¢ postage rate has failed to increase postal 
revenues above those of 1931. These two taxes have been 
widely blamed as contributing to the increase in the amount 
of money in circulation. Many bill payers, who hitherto 
settled their accounts by check and mail, have withdrawn 
funds to pay in cash and in person. Many payrolls are 
now paid in cash instead of, as formerly, by check. 


The gasoline tax has been a good revenue producer, 
though it has reached the point of diminishing returns in 
many states? (See page 144). 


Further tax suggestions will not be forthcoming, ‘it is 
believed, until after estimates of the revenue from beer 
and from the present tax act are prepared in the light of 
business conditions this Spring. The administration is 
hoping to avoid increased levies through a business upturn; 
yet it would appear that if the Rooseveltian reforestation 
and state-aid plans each requiring half a billion dollars 
are approved, new taxes must be devised to-balance. 

Little doubt exists, however, that the Administration will 
choose new taxes rather than an unbalanced budget. It 
must refinance practically one-half of the twenty billion 
dollar national debt during the coming fiscal year, which 
itcan do only by maintenance of the bond market. Busintéss 
confidence will not be restored so long as the deficit is 
mounting, and until business recuperates, even larger taxes 
will be comparatively unproductive. Therefore, Congress 
may be compelled to begin, about June, the laborious task 
of framing a new tax measure. The usual program of 
hearings, deliberative debate, and wrangles will be had, but 
opponents to certain forms of taxes will this year have 
to suggest substitutes for the taxes they oppose to gain 
real consideration. 

Sales taxes will, as during the struggle over the last tax 
bill, be aligned against higher income tax rates. The long 


During February, 1933, the check tax brought in only $3,122,638.87, 
as compared to $3,642,530.06 for December, 1932, and to the June, 1932, 
estimate of $8,000,000 per month. 

Gasoline revenues were $8,515,013.09 in February as contrasted with 
the estimated revenue of $13,000,000 per month, and $13,268,950.95 for 
December, 1932. 


range view is that compromises will be made, with an 
extension of the excise tax features of the present law to 
include hitherto untaxed commodities, an increase in the 
normal tax rates and a lowering of present credits and 
exemptions. 


Bureau to Refund Additional Interest 


HE Bureau of Internal Revenue will refund, without 

the necessity of formal claim, an additional 2 percent 
interest to taxpayers to whom overpayments have been 
made subsequent to June 30, 1932, according to informal 
advices received from the Bureau. 


This action is being taken in compliance with the terms 
of Section 15, Treasury-Post Office Appropriations Act, 
(H. R. 13520), Public Act No. 428, 47 Stat. This Act 
repealed as of the date of enactment Section 319 of the 
Act of June 30, 1932, 47 Stat. 412, which reduced the rate 
of interest on overpayments from 6 to 4 per cent, and thus 
restored the provisions of Sections 614 and 615 of the 
Revenue Act of 1928. 


The Bureau is moving as rapidly as possible to make 
the additional interest payments, taking up the cases in the 
order of the dates on which the overpayments were 
refunded. 


The total amount of interest payments which will be 
made as a result of the repeal of Section 319 of the Econ- 
omies Act cannot be estimated, although it is understood 
that when the Economy Act was passed more than ten 
thousand checks in the hands of collectors on June 30, 1932 
were turned back to the Bureau for the recomputation of 
interest at 4 per cent as against the 6 per cent on which 
the checks had been calculated. 


As interest on interest is not allowed against the Gov- 
ernment, and as interest may be computed only up to the 
time the Commissioner determines the refund, no additional 
amount will be allowed taxpayers for the period in which 
Section 319 of the Economy Act was in effect. The amount 
of additional interest will be in all cases, therefore, pre- 
cisely one-half of the interest allowed at the 4 per cent rate. 


The repeal of Section 319 came in the closing days ‘of 
the Seventy-second Congress, after having been in and out 
of the Treasury-Post Office Bill twice. It was finally rein- 
serted in conference on March 3d, on which date it received 
the approval of both Houses and the President. It is 
understood that the Committee on Federal Taxation of the 
American Bar Association was the principal proponent of 
the effort to correct what all who studied the question 
apparently concluded was an unwise and intolerable situa- 
tion for the Government to get into with the taxpayers. 





Board of Tax Appeals 


te approval which taxpayers and tax attorneys gener- 
ally are giving to the work of the Board of Tax Appeals, 
is indicated by various suggestions which are being made 
in the direction of improving the status and the influence 
of that institution. Among the many suggestions made are 
that the Board be made a court, and that the jurisdiction 
of the Circuit Courts of Appeals over appeals from the 
Board be limited to questions of law involving novel points; 
that the Board be given full jurisdiction over refunds; that 
taxpayers and the Commissioner be required to stipulate 
all the facts before going to the Board, and if they cannot 
agree, that the Board determine the facts itself from an 
examination of the Commissioner’s files; and that trials 
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of fact and oral arguments be abandoned unless requested 
by the Board. 


Coincident with the agitation for revision of Board prac- 
tice is a serious movement to do away with the Special 
Advisory Committee and to speed up the progress of cases 
through the Bureau. Vigorous are the complaints that 
the existence of the Board is the principal reason that 
no real effort to settle cases before the issuance of the 
“final determination” of the Commissioner is being made; 
that “60 day” deficiency letters, while intended to represent 
the “final determination of the Commissioner,” in fact fre- 
quently represent nothing more than a determination to get 
the case into the “closed” status in the records of the Bureau 
of Internal Revenue; that the members of Special Advisory 
Committee would be more valuable to tax administration if 
they functioned as individuals in the settlement of cases 
before they leave the Commissioner, rather than as a group 
increasingly interested in working out a consistent pattern 
of tax law—the primary task of the Board of Tax Appeals. 

Many of these ideas are expected to be presented to the 


new administration of the Bureau and some of them to the 
Congress. 


Estate Tax Relief 


7 hitherto quiescent subject of tax relief for estates 
of decedents who died near the top of the 1929 boom, 
and whose estates have depreciated in some cases as much 
as 90 per cent since that time, has been revived by the 
report of the Joint Committee on Internal Revenue Taxa- 
tion on “Federal and State Death Taxes.” This report, 
which was prepared under the supervision of L. H. Parker, 
Chief of Staff of the Joint Committee, states that: 


“The equity of making some adjustment for deprecia- 
tion in estates between the date of the decedent’s death, 
when the tax is imposed, and the date of distribution of 
the property, is apparent. It is hardly the policy of 
the Congress to confiscate estates in any case, but 
unless some action is taken the tax will continue to 
border on confiscation in many instances.” 

The Committee outlines the three types of relief which 
have been suggested: 


1. The rate of tax be determined by the value of the 
estate at the date of the decedent’s death, and be applied 
to the net value of the estate at the time of distribution. 
This plan contemplates two valuations of the estate, one 
as of the date of death, and the second as of the time of 
distribution. The rate of tax which the estate would pay 
under the present law would be applied to the value of 
the estate at the time of distribution. It has also been 
suggested that the second valuation be made as of the 
time the tax became due, namely one year after death, or 
as of an arbitrarily set time, such as 18 months after death. 


2. The tax should in no case exceed the amount which 
would be paid if the highest rate applicable to any portion 
of the net estate at death were applied to the entire net 
estate at its value as of the date of distribution. 


3. The total tax payable to be limited to an amount not 
exceeding a given percentage, say 50 per cent, of the value 
of the net estate at distribution. The third method, as 


stated in the report, would be disproportionately beneficial 
to the large estates. 


It has been pointed out that since vertical rises in value 
rarely occur, the problem of taking care of appreciation of 
estates possesses little difficulty. In any event, what the 
distributees might lose as a result of payment of tax would 
be gained through the lowered income tax on the spread 
between the higher “basis” of the property acquired in dis- 


tribution at the time such property is disposed of by the 
distributees. 


It is doubtful, however, whether the Seventy-third Con- 
gress will make any provisions for estate tax relief unless 
there is a general overhauling of the tax laws. 


Provisions for the relief of shrunken estates was included 
by the House when debating the 1932 Revenue Bill, but was 
stricken out by the Senate, largely as a result of protest of 
state tax officials that state revenues would be seriously 
affected by such a provision. Thus far there has been 
no published indication of a method for solving this 
situation. 
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Department of Justice Has Successful Four Years 


Bec Department of Justice has had a successful four 


years at the expense of taxpayers, a rather careful check 
of its activities reveal. 


More than 67 per cent of the 830 tax cases taken to the 
Circuit Courts of Appeals and approximately 75 per cent of 
the hundred odd cases argued on the merits in the Supreme 
Court, were won by the Government. The Government 
was upheld in approximately 91 per cent of the cases con- 
sidered on petitions for certiorari. 


The District of Columbia Court of Appeals appears to 
have been the most favorable forum for the Government's 
contention. Approximately 77 per cent of the cases taken 
there resulted in Government victories. The First, Third 
and Sixth Circuits were the best “taxpayers’ circuits”; but 
even in these the Government was 58 per cent successful, 
The Ninth, Second and Eighth Circuits were, in the order 
named, least disposed to accept the taxpayers’ contentions, 


They show a 72 per cent average of decisions in favor of 
the Commissioner. 


The 560 cases won by the Government in the Circuit 
Courts of Appeal represented only about 40 per cent of the 
total taxes involved. Only about three millions of gift and 
estate tax assessments were judicially determined to be due 
to the Government out of approximately twenty-one mil- 
lions claimed. But in the income tax cases approximately 
68 per cent of the total amount of income taxes involved 


in litigations were awarded the government by the Circuit 
Courts. 


Highly successful. also, was the Government in the prose- 
cution of income tax evaders. Chief of the successes was, 
of course, the conviction of Alphonse Capone and his asso- 
ciates, which resulted in prison sentences totalling 28% 
years and more than $100,000.00 in fines. While this case 
was the most spectacular, many other prosecutions have 
been just as successful. It is possibly due to such successes 
that the Government is said to have tightened up on settle- 
ments. At any rate there is no announced indication that 
the case of Mr. Charles E. Mitchell, formerly of the National 
City Bank, will be compromised. 


Gasoline Revenues Declining 


Synge tax in the U. S. for 1932 declined $28,905,232 
to a total of $540,884,000 according to. the estimates of 
the American Petroleum Institute. The drop was the first 
in the history of the tax. 


Lead by Ohio, where the decline was more than 
$5,000,000, 33 states collected less revenue in 1932 than 
in 1931 although the tax rates had been materially increased. 
California and Texas closely approached the Buckeye state 
in losses, each receiving about $4,000,000 less than in 1931, 
and losses of $2,000,000 each were reported in Illinois, 
Maine, Oklahoma and Pennsylvania. New York showed 
an increase of approximately $11,500,000 and four other 


states and the District of Columbia showed gains for the 
year. 


Among the states which showed declines in the face of 
increased tax rates were Florida, where the boost of the 
rate from 6¢ to 7¢ showed a loss of $362,000; North Carolina 
which lost $146,270 in the boost of the rate from 5¢ to 6¢ 
and Massachusetts in which gross collections dropped 
$132,264 in the face of a raise in the tax rate from 5%4¢ to 6¢. 


Since 1932 was the first year of Federal collections of a 
gasoline tax, no comparisons are available. Interesting 
to state tax officials who have suffered severely from the 
bootlegging of gasoline and various devices to invoke the 
interstate commerce clause has as a method of tax avoid- 
ance is the decision of District Judge Dawkins in the case 
of Interstate Tobacco Co. v. Grosgean, 2 Fed. Supp. 220 
(D. C. W. D. La. 1932). 


This decision held that cigarettes shipped by a foreign 
corporation doing business in Louisiana, to Texas, there 
repacked to fill local orders, and then reshipped back to 
Louisiana for delivery to the state, were not immune from 
taxation as interstate commerce. While it is doubtful that 
this decision will serve as a precedent for decisions holding 
taxable cigarettes shipped into the state to individual pur- 
chasers who have been solicited by drummers, it may serve 
as a deterrent. 
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Illinois Resorts to Retail Sales Tax to 
Meet Emergency Needs 


LLINOIS joined the states levying a sales tax on 

March 22, when the Retail Sales Tax Act was ap- 
proved by Governor Henry Horner. The primary 
purpose of the tax is to afford revenue for unemploy- 
ment relief, though the Act states its enactment to be 
also in the interest of giving “relief from property 
taxes, especially for schools.” However, since the 
tax will fall more heavily on persons with small in- 
comes than on those in a more favorable economic 
position, the relief is of dubious value to the class 


of property owners in greatest need of a lightened 
tax load. 


The new impost is a tax of 3 per cent on gross 
cash receipts derived from retail sales of tangible 
personal property, exclusive of farm products and 
farm produce sold by the producer and “motor fuel,” 
for the period commencing on April 1, 1933, and 
ending on July 1, 1935. 


All persons engaged in the business of selling tangible 
personal property at retail in the state are required to make 
monthly returns on or before the 15th day of May, 1933, 
and on or before the 15th day of each calendar month until 
but not including August, 1935, stating: (1) the name of 
the seller; (2) address of place of business; (3) the total 
sales at retail; (4) the total cash amount refunded by the 
seller during the preceding calendar month to purchasers 
on account of tangible personal property returned to him, 
upon the sale at retail of which the tax imposed by the 
Act had been paid; (5) the total cash receipts during the 
preceding calendar month from the sale at retail of tangible 
personal property made in the course of business on and 
after the first calendar day of the next calendar month after 
the taking effect of the Act; (6) the total amount of sales 
at retail of tangible personal property during the preceding 
calendar month, made in the course of such business, pay- 
ment for which was not made to the seller during the pre- 
ceding calendar month. Payment of the taxes, based on 
the returns, is due monthly. 


Collections are to be made by the Department of Finance. 
After deduction of administrative expenses, receipts are to 
be apportioned among the several counties of the state in 
proportion to the last preceding United States census. In 
counties having a population of over 500,000 inhabitants 
(Cook County, which includes the City of Chicago, is the 
only such county), the moneys so apportioned to any such 
county are required to be expended by the Illinois Emer- 
gency Relief Commission to provide relief to residents of 
the county who by reason of unemployment or otherwise 
are destitute and in necessitous circumstances. In other 
counties the apportioned funds are to be paid over to the 
county superintendent of schools of the county and distrib- 
uted among the common school districts, the high school 
districts and non-school districts in accordance with “An 
Act to establish and maintain a system of free schools,” 
approved June 12, 1909, as amended. 


Section 12%4 requires that there shall be conspicuously dis- 
played upon the carton, box, wrapper, or other container of 
taxable property or there shall be delivered to the purchaser 
a sales ticket upon which is stamped, printed or displayed, 
the following language: 


“The selling price of this property is included in re- 
ceipts upon the basis of which the seller is obligated to 
pay 3 per cent to the State of Illinois.” 


It is further provided that no person engaged in the busi- 
ness of selling tangible personal property at retail shall 
advertise or hold out to the public, in any manner directly 
or indirectly, that the tax imposed is not considered as an 
element in the price to the consumer. Those who violate 
this section, as well as the requirements for making returns 
and keeping books and records, are, under the Act, guilty 
of a misdemeanor, for which the penalty upon conviction is 
a fine of not less than $25 nor more than $5,000, imprison- 
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ment in the county jail for not less than one month nor 
more than six months, or both fine and imprisonment in the 
discretion of the Court. 


The interpretation given to Section 12%4 of the Act by 
the press and as generally understood by retailers is that 
collection of the tax from the consumer is made presumptive. 
The legalistic version of it is that the tax is technically 
imposed on the dealer and that the clause “No person 
engaged in the business of selling tangible personal prop- 
erty at retail shall advertise or hold out to the public in 
any manner directly or indirectly that the tax herein imposed 
is not to be considered as an element in the price to the 
consumer” means merely that the tax cannot be represented 
as not being an element in the price to the consumer, 
whether in fact it is or is not. If the tax is in fact an ele- 
ment in the price to the consumer, the burden of the tax 
is on the consumer and not on the retailer. But, according 
to the above construction of the clause, the dealer is not 
obligated to pass the tax on to the consumer, he is merely 
under obligation in case, voluntarily or otherwise, he 
absorbs it in part or in whole or is able to shift a part 
or the whole of it to wholesalers to keep the fact a secret. 


If the language of the statute is construed as bringing 
it within the category of a privilege tax on the seller, it 
will probably be held valid, but there is widespread con- 
viction that the language of the statute indicates the inten- 
tion of the Legislature to have the tax ultimately rest on 
the consumer and not on the dealer and, therefore, that 
the new levy is not a privilege tax such as may under the 
Constitution be validly imposed. 


In so far as retailers may find it impossible to shift the 
tax, it will be a tax on gross income which discriminates 
against dealers in tangible property where the margin of 
gross unit profit is small. A 3 per cent gross income tax 
would in all probability be more burdensome than a net 
income tax at a rate many times as high. 


Significant Decisions of the Board 


of Tax Appeals 


Basis for Determination of Gain or Loss on Sale of Prop- 
erty.—Securities were distributed in 1926 to petitioner as 
remainderman under testamentary trusts created in 1915. 
Held that the date of testator’s death is the time of acqui- 
sition of the securities by petitioner and value at that date 
is the basis for determining gain or loss on the sale in 1927. 
Chandler v. Field, 58 Fed. (2d) 370, followed.—Farley Hop- 
kins v. Commissioner, Dec. 7932 [CCH], Docket No. 52330. 


Building and Loan Association—Exemption.—Petitioner, 
which was incorporated as a rural savings and loan com- 
pany under the laws of Indiana and is recognized as a 
building and loan association under the laws of that State, 
in accordance with which it conducts its business, is held 
exempt under section 231 (4) of the 1926 Act, though con- 
trol of the organization is by statute placed in the hands 
of guaranty stockholders, and such stockholders are en- 
titled to receive certain preferential treatment in the distri- 
bution of profits and are subject to the claims of creditors 
who are entitled upon dissolution to the surplus created. 
U. S. v. Cambridge Loan & Bldg. Co., 278 U. S. 55.—Guaranty 
Building & Loan Company of Marion, Indiana, v. Commis- 
sioner, Dec. 7935 [CCH], Docket No. 55352. 


Community Income.—Agreement between California hus- 
band and wife that the compensation received by her for 
personal services should be her separate income and sepa- 
rate property, having been entered into in 1907 and having 
been strictly observed, is held to warrant the contention 
that the wife’s compensation for 1923 was not to be treated 
as community income and taxed to the husband.—Howard 
Ginn v. Commissioner, Dec. 7931 [CCH], Docket No. 

69. 


Where decedent, prior to the amendment on July 29, 
1927, of the California Civil Code, made applications for 
two patents, and the patents were granted after the said 
amendment, the entire profit from the sale of such patents 
in 1928 was taxable to the decedent. Income from Califor- 
nia property acquired prior to July 29, 1927 is taxable to the 
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husband. “It is now well settled that patent applications 
are property. Commissioner v. Stephens-Adamson Mfg. Co., 
51 Fed. (2d) 681; Joseph H. Adams, 23 B. T. A. 71. Al- 
though the patents were not granted until after July 29, 
1927, the interest of decedent therein remained the same as 
was his interest in the patent applications themselves.” 

(2) Upon the record it is held that an assignment of a 
third patent to the decedent from his father on January 16, 
1928, was a gift to decedent from his father, and as such was 
decedent’s separate property; and that the entire profit from 
the sale thereof in 1928 was taxable to the decedent. “The 
findings of the county court that ‘said estate is community 
property,’ is not res adjudicata in the instant proceeding. 
Guaranty State Bank of Greenville, Texas, 12 B. T. A. 543.” 
Commissioner’s determination of the amount of the profit 
from the sale of the three patents is approved.—Helen N. 
Winchester, Formerly Helen N. Holdaway, Administratrix of 
the Estate of H. H. Holdaway, Deceased, v.,Commissioner, 
Dec. 7943 [CCH], Docket No. 55561. 


Corporation Distributions.—Dividend declared in 1926 
upon cumulative nonvoting preferred shares payable in 
common voting shares is, as to the preferred shareholder, 
not a tax-free stock dividend; and when the preferred 
shares are later sold, the basis of gain is the entire orig- 
inal cost of the preferred shares. “This petitioner as a 
preferred shareholder not only enjoyed the benefits of its 
preference and the assurance which the provision for cumu- 
lative dividends might give, but it also was subject to the 
limitations of a fixed dividend and a contingent right to 
vote. By this dividend, it acquired new and separate rights 
of a common shareholder to participate in unlimited divi- 
dends and liquidations and unqualifiedly in the shareholders’ 
meetings. * * * 

“Although much is said in the opinion in Eisner v. 
Macomber, supra, [252 U. S. 189] about a stock dividend 
taking nothing from the corporation and being the oppo- 
site of a distribution of earnings, it seems to us a per- 
version of the essential reasoning of that opinion to regard 
this as the more important of the considerations. The 
case presented the question whether the plaintiff could 
constitutionally be subjected to the income tax in respect 
of a pure proportional common stock dividend. The primary 
concern was to ascertain what such dividend brought to 
her and whether it could be said to be income. This ques- 
tion was thoroughly explored, and finding that the share- 
holder received nothing of substance and that the 
corporation parted with nothing but only modified its ac- 
counts, the conclusion was drawn that she had derived no 
income. With a simple stock dividend, both propositions 
support the conclusion; but it is a plain fallacy to give 
them equal weight, or to infer that the effect upon the 
corporation would alone have induced the result reached 
if the effect upon the shareholder had been to give her 
additional rights so separate and substantial as to afford 
different prospects, yield different fruit, and be salable with 
different market considerations from those formerly ex- 
isting as to her.”—Tillotson Mfg. Co. v. Commissioner, Dec. 
7958 [CCH], Dkt. No. 44167. 

Black dissents with full opinion to the effect that the 
dividend was a true stock dividend, that the Commissioners 
have consistently so held since 1921, and that the “essen- 
tial fact” in Eisner v. Macomber is not “that the stock divi- 
dend must be of the kind which, after it is paid, leaves 
all the stockholders with the same proportional interest in 
the corporation as they had before, but is as the court 
says: “The essential and controlling fact is that the stock- 
holder has received nothing out of the company’s assets 
for his separate use and benefit. In other words, there 
has been no severance of anything from the corporation’s 
assets or payment to the stockholder.” Smith agrees with 
this dissent. 


Earnings of a Corporation Prior to and after March 1, 
1913—Segregation.—FEarnings and profits of a corporation 
accrued after March 1, 1913, must be combined with oper- 
ating losses sustained during the same period in order to 
determine the amount of earnings and profits accumulated 
after March 1, 1913, which may be distributed to stockhold- 
ers subject to surtaxes. If a corporation had losses since 
March 1, 1913, which exceeded its gains since that period, 
a dividend cannot be said to have been paid from earnings 
and profits accumulated since that date.—Talbot C. Walker 
v. Commissioner; Susan D. Talbot, A. G. Harms, Wells Fargo 








Bank & Union Trust Co., Exrs. of Estate of William H. Tal. 
bot, Deceased, v. Commissioner; Wells Fargo Bank & Union 
Trust Co., Administrator with Will Annexed, Estate of Fred- 
erick C. Talbot, Deceased, v. Commissioner, Dec. 7947 [CCH] 
Docket Nos. 20407, 20409, 20411. 


Interest on Condemnation Awards.—(1) “Interest on 
an award made as just compensation for property taken 
through an exercise of the power of requisition or condem- 
nation by the City. of New York is not interest upon the 
obligations of a State, Territory, or any political subdivision 
thereof within the meaning of section 22 (b) (4) of the 
Revenue Act of 1928. Leo M. Klein, 26 BTA 745; Mary 
Lincoln Isham, 26 BTA 1040; United States Trust Co., Exec- 
utor, v. Anderson, 60 Fed. (2d) 291. Cf. American Viscose 
Corp., 19 BTA 937; affd., 56 Fed. (2d) 1033; Kansas City 
Southern Ry. Co., 16 BTA 665; affd., 52 Fed. (2d) 372; cer- 
tiorari denied, 284 U. S. 676. The Commissioner did not 
err in holding that this amount was income subject to tax.” 

(2) Proceeds of the condemnation, in so far as they con- 
stitute gain, are a part of the petitioner’s gross income for 
Federal tax purposes. Eastern Steamship Lines, Inc., 17 BTA 
787; Section 112 (f) of the Revenue Act of 1928. A taxpayer 
who fails to prove what part of the award was invested in 
other property, the date of acquisition, and the cost of 
that property has not shown that he is entitled to the relief 
afforded by Section 112 (f) of the Revenue Act of 1928, 
which delays the recognition of gain or loss until the 
property substituted is disposed of if the proceeds of the 
condemnation are forthwith expended for replacement of 
the condemned property.—John J. Bliss v. Commissioner, 
Dec. 7942 [CCH], Docket No. 61270. 


Partnership Income.—(1) Upon a sale in 1928 by a part- 
nership of property contributed by a partner at the time of 
organization (1928) at its then value, which was greater 
than the partner’s cost or other basis, for a price greater 
than the value when contributed, the basis for computing 
the gain of the partnership is such value; and neither the 
individual partner’s distributive share of partnership income 
nor his other income may include as gain the earlier incre- 
ment. 

(2) Upon the organization of a partnership, the contri- 
bution by an individual partner of property having a value 
greater than its cost or other basis to him is not a realiza- 
tion by him of such increment and may not be included in 
his income as a gain at the time of contribution.—Edward 
B. Archbald v. Commissioner; Joseph A. Archbald v. Commis- 
stoner; Emily A. Gale v. Commissioner; Joseph A. Archbald, 

r. v. Commissioner, Dec. 7948 [CCH], Docket Nos. 61660- 
61673, 65062-65064. 

Railroads—Taxable Income—Deduction of Bond Dis- 
count—Items Involving Settlements with the Director Gen- 
eral for Federal Control, Etc.—(1) More than four and one- 
half years prior to the taxable years the Southern Railway 
Company received certain payments, representing the esti- 
mated cost of constructing spur tracks, from individuals and 
corporations who were to be the beneficiaries of the pro- 
posed tracks, under contracts which provided that the rail- 
way company would refund such payments, in annual 
amounts equal to 5 per cent of the revenue accruing to the 
railway company out of traffic shipped from and to said 
tracks, but in no case was the railway company to make 
such refund payments for a longer term than four and one- 
half years. It is held that the unrefundable portions of the 
payments so received, which, during the taxable years, were 
credited by the railway company to Account 606, Donations, 
in accordance with the Interstate Commerce Commission’s 
classification of accounts, are contributions received by 4 
public utility in aid of construction, and are not income 
within the meaning of the applicable taxing statutes. Union 
Pacific R. R. Co., 26 B. T. A. 1126. me 

(2) Amounts received by the petitioners from the United 
States under the guaranty provisions of Section 209 of the 
Transportation Act, 1920, are taxable income. Texas & 
Pacific Ry. Co. v. United States, 286 U. S. 285. 

(3) Interest paid during construction, on funds borrowed 
for the purpose of constructing a line of railroad, may not 
be included in the basis for determining the loss sustained 
by the Delta Southern Railway Company upon the retire- 
ment of said line of railroad in 1922. Columbia Theatre Co., 
3 B. T. A. 622; Spring Valley Water Co., 5 B. T. A. 660; 
Eastern Rolling Mill Co., 5 B. T. A. 663; Arthur C. Fraser, 
6 B. T. A. 346; affd., 25 Fed. (2d) 653; Oswego & Syracuse 
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R.R. Co., 9 B. T. A. 904; affd., 29 Fed. (2d) 487; certiorari 
denied, 279 U. S. 842; Central Real Estate Co., 17 B. T. A. 
776; affd., 47 Fed. (2d) 1036; and Westerfield v. Rafferty, 4 
Fed. (2d) 590. The interest accrued prior to March 1, 1913, 
and was included in capital costs by the compulsory require- 
ment of the Interstate Commerce Commission. 

(4) In 1888 the Mobile & Ohio Railroad Company sold 
its general mortgage 4 per cent bonds at a discount. Dur- 
ing the taxable years the said bonds were owned by the 
Southern Railway Company. The Mobile & Ohio and the 
Southern Railway were affiliated corporations within the 
meaning of Section 240 (b) of the Revenue Acts of 1918 and 
1921, and, together with other corporations, they ‘filed a 
consolidated return of net income and invested capital for 
the taxable years, pursuant to Section 240 (a) of said acts. 
It is held that in computing consolidated net income no de- 
duction may be allowed in respect of the discount sustained 
by the Mobile & Ohio. New Orleans, Texas & Mexico Ry. 
Co., 6 B. T. A. 436; Gulf, Mobile & Northern R. R. Co., 22 
B. T. A. 233. 

(5) In 1901 the Southern Railway Company issued its 
collateral trust bonds of a total face or par value of 
$8,356,000, in exchange for the Mobile & Ohio Railroad 
Company’s general mortgage 4 per cent bonds of a total 
face or par value of $8,356,000, and of a fair market value, 
as of the date of the exchange, of $7,938,200. It is held 
that the stipulated facts do not shdw that the Southern 
Railway issued its bonds at a discount, and no deduction in 
respect of such alleged discount may be allowed in com- 
puting consolidated net income. “The promise to pay a 
greater sum than the value of the property. does not estab- 
lish ipso facto the presence of discount in the transaction. 
The holders of the Mobile & Ohio’s General 4’s, having 
voting control of the Mobile & Ohio, may have driven a 
hard bargain in the petitioner’s attempt to secure that con- 
trol. In that situation the doctrine of nondeductibility of 
cost of property until its realization through sale or other 
disposition would deny the claimed deduction. We see 
nothing in the stipulated facts to indicate discount.” 

(6) In 1886 the St. Louis & Cairo Railroad Company 
issued its 4 per cent first mortgage 50-year bonds at a dis- 
count. On July 28, 1913, all of the properties of that 
company were transferred and conveyed to the Mobile & 
Ohio Railroad Company, subject to the mortgage securing 
the said bond issue, the Mobile & Ohio assuming payment 
of the bonds as to both principal and interest. Held, that 
the deduction for amortization of the said discount is not 
available to the Mobile & Ohio; and, consequently, no de- 
duction in respect of such discount may be allowed in 
computing consolidated net income. Missouri Pacific R. R. 
Co., 22 B. T. A. 267, following Western Maryland Ry. Co., 
12 B. T. A. 889, and refusing to follow Circuit Court’s 
(Fourth Circuit) reversal of latter case. 

(7) No part of premium received prior to March 1, 1913, 
by the Southern Ry. Co. upon issue of its first consolidated 
mortgage gold bonds is taxable income in later years. Old 
Colony R. R. Co. v. Com., 284 U. S. 552, followed. 

(8) Evidence is insufficient to overcome the presumption 
of prima facie correctness attaching to the Commissioner’s 
determination in respect of an allowance of $7,461,826.55 
received by the petitioners in final settlements with the 
Director General for Federal control. The final settlement 
was a lump sum intended to wipe out and cancel the claims 
of both sides. The Director General never informed the 
taxpayer as to the allocation of the amount paid. THe 
Commissioner allocated the amount in question to com- 
pensation, back mail pay, interest, etc., as allocated on the 
books of the Director General. The taxpayer contended 
that the entire amount was for undermaintenance without 
proving such fact. “Under the circumstances, it was not 
enough for the petitioner to prove that the respondent’s 
allocation is wrong; it was duty bound to prove what is 
tight, but in that respect it failed. So, even though the 
allowance may not have been made in respect of the 
specific items alleged by the respondent, it is evident that 
we can not disturb his determination that the allowance 
itself must be reflected in its entirety in the comptutation 
of the taxable net income.” 

(9) In final settlements with the Director General for 
Federal control, the petitioners received allowances, 
amounting in the aggregate to $11,996,199.35, for under- 
maintenance of their properties during the control period. 
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In 1920 expenditures of an undisclosed total amount were 
used to make good some portion of the undermaintenance 
of the control period. In the absence of evidence showing 
the extent to which such undermaintenance was made good 
in 1920 and the amount expended for that purpose, the 
Commissioner’s action in disallowing the deduction for mainte- 
nance expenses, to the extent of the Director General’s 
allowance, is sustained. Decision on the question of un- 
dermaintenance in Missouri Pacific R. R. Co., 22 B. T. A. 
267, is held to be erroneous, and it will not be followed 
in the future. That decision, in holding that no under- 
maintenance during Federal control had been made good 
in the last ten months of 1920, reached that conclusion 
after a comparison of the maintenance expenditures of 
that period with the normal expenditures of a ten-months’ 
test period, finding that the expenditures for the 1920 
period did not exceed the average normal expenditures. 
In this Southern Railway Co. case the taxpayer concedes that 
during the last 10 months of the year 1920 it repaired many 
of the worst conditions of undermaintenance in its way, 
structures, and equipment existing when its properties 
were returned, and that it charged the cost of such repairs 
to operating expenses and deducted same from taxable 
income. “This stipulation makes it evident that any blind 
and slavish adherence to the accounting test in this case 
would lead to a conclusion contrary to actual fact.” 


(10) At the beginning of Federal control the Southern 
Railway Company turned over to the Director General 
materials and supplies of an aggregate value of $11,226,862; 
and at the end of Federal control, the Director General 
turned back to the Southern Railway materials and sup- 
plies of an aggregate value of $12,766,849.26. The Commis- 
sioner determined that the Southern Railway charged all 
of the materials and supplies turned back by the Director 
General to operating expenses of 1920, at the Director 
General’s inventory prices, and, thereupon, disallowed the 
Southern Railway’s operating expenses to the extent of 
the difference in the value of the two inventories, $1,539,987.26. 
Since items of an identifiable value in the Director Gen- 
eral’s inventory were not charged to operating expenses 
in 1920, the Commissioner erred in reducing the operating 
expenses by the full amount of the difference of $1,539,987.26. 
Since there were on hand at the close of the year items 
of a value of $234,152.94 which had been received from the 
Director General there should be deducted from the 
$1,539,987.26 adjustment the same proportion of that amount 
as the $234,152.94 bears to the entire amount received from 
the Director General, or $28,244.29. 


(11) No change will result in the Commissioner’s deter- 
mination of the consolidated net income for 1920, whether 
an item of $559,734.33, profit on sale of rail, be treated as 
an offset against operating expenses, as the Commissioner 
has treated it, or as an item of income, as the petitioners 
contend it should be treated. 


(12) Additional compensation for Federal control al- 
lowed to the petitioners in final settlements with the Di- 
rector General constitutes income of the control period, 
and not of the years in which such final settlements were 
made. Old Dominion Steamship Co., 16 B. T. A. 264; aff’d., 
47 Fed. (2d) 372; and Kansas City Southern R. Co., 16 
B. T. A. 665, aff’d., 52 Fed. (2d) 372.—Southern Railway 
Company et al. v. Commissioner. Dec. 7925 [CCH]), Docket 
Nos. 21481, 29951, 37887-37898. 


Murdock and Goodrich dissent. Lansdon dissents as to 
maintenance issue, with opinion that the facts prove that 
the entire amount claimed on the 1920 return for mainte- 
nance deduction was actually spent for current mainte- 
nance, and that accounting test comparing expenditures 
with normal test period is sound. Smith, dissenting: “The 
taxing statute permits the deduction of ‘all the ordinary 
and necessary expenses paid or incurred during the taxable 
year in carrying on any trade or business.’ Section 234 
(a) (1) of the Revenue Act of 1918. The amount spent by 
the petitioner in 1920 for maintenance was a legal deduction 
from gross income, even though such maintenance ex- 


1 Proceedings of the following petitioners are consolidated herewith: 
Mobile & Ohio R. R. Co.; New Orleans & Northeastern R. R. Co.; 
Northern Alabama Ry. Co.; Danville & Western Ry. Co.; Blue Ridge 
Ry. Co.; Chattanooga Terminal Ry. Co.; Lenoir Car Works; Alabama 
Land & Development Co.; New Orleans Terminal Co.; Railway Fuel 
Co.; and St. Johns River Terminal Co. 
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penses may in part have served to overcome undermainte- 
nance during the period of Federal control. In Kansas 
City Southern Ry. Co., 22 B. T. A. 949, 966-971, are set forth 


additional reasons why, in my opinion, the deduction should 
not be disallowed.” 


Special Assessment.—In a hearing before the Board on 
other issues, after motion granted under Rule 62 limiting 
issues to questions other than special assessment, the 
Board erroneously rendered an opinion denying special 
assessment. Petitioner appealed and case was reversed 
and remanded for proceedings not inconsistent with the 
Court’s opinion. Petitioner contends that mandate of the 
court was a direction to the Board to allow special as- 
sessment. The Board holds that the effect of the mandate 
was only to direct that petitioner have a hearing on the 
question of its right to special assessment. On considera- 
tion of the facts, the Board denies the right to special 
assessment. Supporting its view that the mandate did 
not direct the allowance of special assessment, the opinion 
states: “An additional reason for adopting the above con- 
struction of the court’s mandate and not adopting the 
construction which petitioner has urged upon us, is that 
the Supreme Court has held that the courts are without 
power to review the decisions of the Commissioner denying 
special assessment under sections 327 and 328. Wiailliams- 
port Wire Rope Co. v. United States, 277 U. S. 551; Duquesne 
Steel Foundry Co. v. Burnet, 283 U. S. 799. We must assume 
that the court did not intend to do that which the Supreme 
Court has held it has no power to do.”—L. J. Christopher 


Company of Delaware v. Commissioner, Dec. 7928 [CCH], 
Docket No. 17448. 


Stock Distributions in Reorganization—Retroactive Ef- 
fect of Amended Regulations.—(1) Allocation of basis of 
shares of stock of three corporations received by stock- 
holders of a fourth in a plan of reorganization without 
surrender of any of their shares is to be made by appor- 
tioning the cost or other basis of the shares of the fourth 
company to the old and the new shares in proportion to 
their respective values at the time of distribution and the 
gain derived by petitioners upon the complete liquidation 
of their stock in two of the companies in July, 1929, should 
be computed upon the basis thus determined. 


(2) Right of Commissioner to Amend and Give Retro- 
active Application to Amended Regulations—Where the 
petitioners received shares of stock in the reorganization 
of a corporation in June, 1929, and two of the subsidiary 
corporations were dissolved and liquidated in July, 1929, 
while Article 600 of Regulations 74 (Revenue Act of 1928) 
as originally promulgated was in force, prescribing a cer- 
tain method of apportioning the cost of the original and 
distributed shares, and where subsequently said Article 600 
of Regulations 74 was amended by Treasury Decision 4274 
on November 13, 1929, changing in some respects the 
method of fixing the basis of cost of the different shares, 
the transaction is governed by the amended regulation, it 
being a fair and reasonable interpretation of the existing 
law.—Bertha G. Bamberger et al. v. Commissioner, Dec. 7939 
[CCH], Docket Nos. 62578-62595. 


Murdock, concurs in the result but does not agree with 
all the statements in the opinion, believing that the result 
should be based on the fact that common stocks of dif- 
ferent companies are materially different in character. 


Van Fossan dissents. Trammell dissents, with opinion to the 
effect that because the law does not provide a method for 
determining the basis in a case such as this but specifically 
provides for the prescribing by the Commissioner of regu- 
lations on the subject, those regulations, when promulgated, 
become a part of the statute unless contrary to law or unless 








2 Proceedings of the following petitioners are consolidated herewith: 
Bertha G. Bamberger; Eleanor F. Bamberger, Trustee for John E. Bam- 
berger; Gloria Bamberger; Clarence Bamberger, Trustee for Joan Marie 
Bamberger; Clarence Bamberger and Richard W. Dooly, Trustees for 
John E. Bamberger; Joan Marie Bamberger; Clarence Bamberger, Trus- 
tee for John E. Bamberger; Clarence Bamberger, Trustee for Gloria 
Bamberger; Clarence Bamberger, Trustee for Clarence Bamberger, Jr.; 
Ernest Bamberger; Maria Odell Bamberger; Clarence Bamberger, Trus- 
tee for Eleanor F. Bamberger; Bertha G. Bamberger, Trustee for Doro- 
thy B. Allen; Clarence Bamberger; Bertha Bamberger, Ernest 
Bamberger and Clarence Bamberger, Executors of the Last Will and 
Testament (Estate) of J. E. Bamberger, Deceased; Ernest Bamberger, 
Trustee for J. i: Bamberger; Ernest Bamberger, Trustee for Dorothy B. 
Allen; Ernest Bamberger. 
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purely arbitrary and without reason and may not be changed 
retroactively to affect transactions which took place before 
the change. He dissents also from the concurring opinion: 
“In my opinion stock of the same character or preference 
refers to the kind or character of stock and not whether 
it is in one corporation or another. It is true that stock 
of one corporation is materjally different from that of 
another, but it is not necessarily materially different jin 
character or preference.” Arundell agrees with this dissent. 


Trusts.—1. The income of trusts created by petitioner 
was used by the trustee to pay premiums on insurance 
on petitioner’s life. Held that such income is taxable to 
petitioner under section 167, Revenue Act of 1928. Fred- 
erick B. Wells, [Dec. 6099, 19 B. T. A. 1213, and Jrenee 
DuPont v. Commissioner, Fed. (2d), ——, followed. 


2. Corporations, of which petitioner was president, paid 
premiums on insurance on petitioner’s life. The beneficiary 
under the policies was a trustee who held the policies for 
the benefit of petitioner’s wife and children. Held that the 
amount of the premiums so paid constituted income to 
petitioner. George Matthew Adams, [Dec. 5664], 18 B. T. A. 
381, followed—Frank D. Yuengling v. Commissioner, Dec. 
7937 [CCH], Docket No. 54730. 








Oregon Reenforces Inheritance Tax 


With Impost On Gifts 
(Continued from page 129) 


$10,000 up to and including $30,000, 9 per cent; on 
any amount in excess of $30,000 u; to and includ- 
ing $50,000, 12 per cent; on any :mount in excess 
of $50,000 up to and including $100,000, 17 per cent; 
on any amount in excess of $100,000 up to and in- 
cluding $300,000, 18 per cent; on any amount in 
excess of $300,000 up to and including $500,000, 20 
per cent; on any amount in excess of $500,000 up to 
and including $1,000,000, 22 per cent ; on any amount 
in excess of $1,000,000, 25 per cent. 


The tax is made applicable whether the transfer is in 
trust or otherwise, whether the gift is direct or indirect, 
and whether the property is real or personal, tangible or 
intangible; as to residents of this state, the tax shall apply 
to the transfer by gift of any property whatsoever, except- 
ing only property, real or personal, permanently located 
outside this state; but in the case of a nonresident, shall 
apply to a transfer only if the property is situated within 
the state of Oregon; the tax does not apply to a transfer 
made on or before the effective date of this act. 


The tax does not apply to any transfer of property 
which is subject to an inheritance tax imposed by Section 
10-601, Oregon Code 1930; but the relinquishment or 
termination (other than by the donor’s death) of any power 
to revest in the donor property heretofore transferred by 
the donor, is considered to be a transfer by the donor by 
gift of the property subject to such power, and any pay- 
ment of the income therefrom to a beneficiary other than 
the donor, is considered to be a transfer by the donor of 
such income by gift. 


Where property is transferred for less than an adequate 
and full consideration in money or money’s worth, then 
the amount by which the value of the property exceeded 
the value of the consideration is, for the purpose of the 
tax, deemed a gift, and required to be included in computing 
the amount of gifts made during the calendar year. 


If a gift is made in property, the value thereof at the 
date of the gift is to be considered the amount of the gilt. 


In the case of gifts (other than future interests in prop- 
erty) made to any person by the donor during a calendar 
year, the first $1,000 of such gifts are not to be included in 
the total amount of gifts made during the year in the 
determination of “net gifts,” which is defined as the gifts 
made during the calendar year less the deductions provide 
by Section 5 of the Act.—Sec. 4 (b). 
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The tax is payable on or before the first day of February 
following the close of the calendar year in which any 
taxable gift has been made. 

The state treasurer is made administrator of the new 
levy. 


Court Decisions 


Supreme Court 


Assignments of Error on Appeal from a District Court.— 
Where assignments of error on appeal to Circuit Court of 
Appeals from a District Court present for consideration no 
substantial question of law or fact, the decision of the Dis- 
trict Court should be affirmed. Affirmance does not indicate 
approval of what was said in respect of the issues them- 
selves.—U. S. Supreme Court in Arthur C. Harvey Company 
yv. John F. Malley and/or Malcolm E. Nichols, Former Col- 
lectors. No. 537, Oct. term, 1932. Affirming on this issue 
decision of Circuit Court of Appeals, First Circuit, 60 Fed. 
(2d) 97, which affirmed District Court decision, 52 Fed. 
(2d) 885. 


Certification of Questions to the Supreme Court.—Ques- 
tions certified by the Sixth Circuit to the Supreme Court: 
“(1) Are the provisions of Section 245 (b) of the Internal 
Revenue Acts of 1921 and 1924 [*] valid and constitutional 
enactments and enforceable in respect of the minimum 
rental values therein prescribed? (2) If the first question 
be answered in the negative, was the respondent estopped 
to so claim by reason of having deducted taxes, expenses 
and an allowance for depreciation in respect of its building 
when making its returns for the years 1923 and 1924?” 

The certificate is dismissed on the authority of Supreme 
Court cases that hold that the court will not answer certi- 
fied questions of objectionable generality, and that a certi- 
fied question is improper which is so broad and indefinite 
as to admit of different answers under different circum- 
stances, citing Supreme Court Rule 37—Supreme Court 
of the United States in Commissioner of Internal Revenue 
v. Independent Life Insurance Company. No. 562. October 
term, 1932. Certificate from the Circuit Court of Appeals, 
Sixth Circuit, to which appeal was taken from Board of 
Tax Appeals decision, 17 BTA 757, dismissed. 


Claims for Refund, Amendment of.—Amendment of a 
claim after rejection and after the statutory period had ex- 
pired for filing a new claim is held to have been acceptable 
under the circumstances. The claim as originally filed re- 
quested special assessment based on three grounds: (a) 
Indeterminate invested capital, (b) a mixed aggregate of 
tangible and intangible property paid in for stock securities, 
values of which can not be satisfactorily segregated, and 
(c) abnormality. The Commissioner rejected the claim be- 
cause he found no abnormal conditions, and the taxpayer 
immediately filed an amended claim repeating request for 
special assessment and containing a request for relief in 
the alternative by inclusion of the value of printing plates 
and patterns in statutory invested capital, the existence of 
which assets had been referred to in the claim as originally 
fled as a ground for special assessment. The Commis- 
sioner upon reaudit found an overassessment, based on stat- 
utory invested capital, but refused to make the refund due 
to alleged deficiency in the claim.—U. S. Supreme Court in 
Bemis Bros. Bag Company v. The United States of America. 
No. 515, Oct. term, 1932. Decision of Circuit Court of Ap- 
peals, Eighth Circuit, 60 Fed. (2d) 944, which affirmed the 
District Court, 56 Fed. (2d) 407, reversed. 


Estate Tax.—Securities owned by a nonresident alien 
decedent, a citizen of Great Britain and resident of Cuba, 
comprising stock in a foreign corporation and bonds of 
foreign governments, foreign corporations, domestic corpo- 
rations and a domestic municipality should be included as 
part of the gross estate “situated in the United States” at 
the date of death under the 1924 Act. In imposing the tax 
On such property the statute made no distinction between 
tangible and intangible property and “mobilia sequuntur 
personam” is not applicable where Congress intended to tax 
property according to its situs. So taxing property is not 
unconstitutional—U. S. Supreme Court in David Burnet, 
Commissioner of Internal Revenue, v. Ernest Brooks, Harold 
Wilson Brooks and Walter Douglas Brooks, Executors of the 
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Will of Ernest Augustus Brooks. No. 496, Oct. term, 1932. 
Reversing opinion of Circuit Court of Appeals, Second Cir- 
cuit, 60 Fed. (2d) 890, which affirmed Board of Tax Appeals 
decision, 22 BTA 71. Mr. Justice Butler dissented. 


Excess Profits Tax—Special Assessment.—It was error 
for the Circuit Court, in applying to the reduced income, as 
disclosed by its decision on various income items, the 
excess profits rate determined by the Commissioner under 
Sections 327 and 328 of the 1918 Act (special assessment) 
and applied by the Commissioner to the income as originally 
determined by him. Section 328 vests in the Commissioner 
administrative discretion in the computation of the tax, and 
such discretion is not subject to judicial review.—U. S. 
Supreme Court in D. B. Heiner, Collector of Internal Revenue, 
v. Diamond Alkali Company. C.G. Lewellyn, formerly Collec- 
tor of Internal Revenue, Petitioner, v. Diamond Alkali Com- 
pany. Nos. 476, 477, 478. Oct. term, 1932. Reversing 
decision of Circuit Court of Appeals, Third Circuit, 60 Fed. 
(2d) 505, which affirmed on this issue, on rehearing, the 
decision of the District Court, 39 Fed. (2d) 645. 


Income from Lease of Land Owned by a Municipality.— 
Income derived in 1922 to 1924 by the lessee of lands be- 
longing to the city of Long Beach, Calif., originally acquired 
by the city for the purpose of maintaining a city water 
plant, and later leased in part for oil and gas development, 
is not exempt from Federal income tax. “Considerations 
which have led to the condemnation of taxes in other cir- 
cumstances are here absent. The levy is not upon property 
of the municipality, nor upon the income it derives from its 
property, is not upon the city’s share of the oil recovered, 
the lease, or the gross income therefrom.” 


Expenses of drilling oil wells in 1922 to 1924 are recover- 
able by way of depletion deductions, but not depreciation. — 
U. S. Supreme Court in David Burnet, Commissioner of In- 
ternal Revenue, v. A. T. Jergens Trust, No. 541. Oct. term, 
1932. Reversing decision of the Circuit Court of Appeals, 
Ninth Circuit, 61 Fed. (2d) 92, which reversed, on the first 
issue, Board of Tax Appeals decision, 22 BTA 51. 


Installment Sales of Mortgaged Property.—In the case 
of an installment sale. of mortgaged realty the amount of 
the assumed mortgage may not be included in the original 
agreed consideration to arrive at the total contract price 
in order to fix the basis for computation of the percentage 
of profit. Nor should the “installments actually received” 
during the taxable year include payments made by the 
purchaser on the assumed mortgages.—U. Supreme 
Court in David Burnet, Commissioner of Internal Revenue, 
v. S. & L. Building Corporation. No. 475. Oct. term, 1932. 
Reversing Circuit Court of Appeals decision, 61 Fed: (2d) 
719, which reversed Board of Tax Appeals decision, 19 
BTA 788. 


Losses.—No loss is deductible by the residuary legatees 
upon distribution to them in 1922 of a part of the proceeds 
of the sale of property which, by the will of their father, 
who died in 1910, was transferred to trustees to hold and 
manage until it could be advantageously sold and disposed 
of. Part of the estate, a building, was sold for less than 
its depreciated basis, and a part of the proceeds of the 
sale distributed. The loss was that of the trust. The 
District Court erred in allowing each beneficiary his entire 
share of the loss, and ‘the Circuit Court erred in allowing a 
pro rata part of the loss based on the part of the proceeds 
distributed.—U. S. Supreme Court in Charles W. Anderson, 
Collector of Internal Revenue for the Third District of New 
York, v. Marian Steedman Wilson and others, as Executors of 
the Estate of Richard T. Wilson, Jr., Deceased. Marian Steed- 
man Wilson and others, as Executors of the Estate of Richard 
T. Wilson, Jr., Deceased, v. Charles W. Anderson, Collector of 
Internal Revenue for the Third District of New York. Nos. 
460 and 461. Oct. term, 1932. Reversing instructions for 
relief by Circuit Court of Appeals, Second Circuit, 60 Fed. 
a 52, and affirming judgment of reversal of the District 

ourt. 


Oil Wells—Depletion.—Capitalized cost of drilling oil 
wells is subject to depletion but not to depreciation. Where 
depletion is allowed on a percentage-of-income basis, no 
further deduction may be had.—U. S. Supreme Court in 
Petroleum Exploration v. David Burnet, Commissioner of 
Internal Revenue. No. 448. Oct. term, 1932. Affirming 
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decision of Circuit Court of Appeals, Fourth Circuit, 61 
Fed. (2d) 273, which had reversed the Board of Tax Appeals 
decision, 23 BTA 890. 


History of the legislation since 1916 applying to depletion 
allowance for oil wells, and the administrative prac- 
tice under it, represented by the Commissioner’s regula- 
tions on the subject specifically prescribed by law since 
the 1924 Act, indicates that expenditures for drilling holes 
in the ground for oil wells are recoverable through deple- 
tion rather than depreciation. Where depletion is allowed 
under the 1926 Act based on a percentage of income no 
further deduction may be had.—U. S. Supreme Court in 
United States v. Dakota-Montana Oil Company, No. 434. Oct. 


term, 1932. Decision of Court of Claims, 59 Fed. (2d) 853, 
reversed, 


Waivers.—Waiver executed for 1917 after June 2, 1924, 
but before the enactment of the 1926 Act, and after the 
regular statutory assessment period which had expired be- 
fore June 2, 1924, the effective date of the 1924 Act, is 
valid. Section 278 (c) of the 1924 Act authorizing waivers 
of the statutory assessment period is not limited by sub- 
division (e) of the same section which provides that taxes 
barred at the time of enactment may not be assessed or 
collected. The purpose of subdivision (e) was to prevent 
the statute from being given a retroactive effect.—U. S. 
Supreme Court in Peter L. McDonnell v. The United States. 
Dominic A. Truda v. The United States. Nos. 330 and 331. 
Oct. term, 1932. Affirming Court of Claims decisions, Mc- 
Donnell, 59 Fed. (2d) 290, and Truda, May 31, 1932. 


Collection waiver executed for 1917 after June 2, 1924, 
and after the statutory collection period, timely assess- 
ment having been made in 1923, is valid to extend the 
time for collection of the tax assessed, as subdivision (e) 
of Section 278 of the 1924 Act does not limit subdivision 
(c) of the same section authorizing waivers.—U. S. Su- 
preme Court in Pacific Coast Steel Company v. John P. 
McLaughlin. No. 518. Oct. term, 1932. Affirming deci- 
sion of Circuit Court of Appeals, Ninth Circuit, 61 Fed. 
(2d) 73. 


Appellate and Lower Courts - 


Affiliated Corporations.—Where a contract between a 
corporation and employees recited a sale of stock and the 
giving of a note payable out of dividends on the stock, 
and where the employee had the option during his term 
of employment to say whether he would pay for the stock, 
there was no sale of the stock. Therefore, 95 per cent of 
the stock was owned by the parent corporation or by the 
same interests, and affiliation existed.—U. S. Circuit Court 
of Appeals, Fifth Circuit, in R. T. Moore, Receiver of Meri- 
wether Supply Company, Inc. v. Mrs. Agnes B. McGrawIl, 
Administratrix, Substituted Party Defendant for Jacob O. 
Bender, Collector of Internal Revenue. No. 6665. Decision 
of District Court, Eastern District of Louisiana, reversed 
and remanded. 


Appellate Courts—Jurisdiction.— Circuit Court of Ap- 
peals for the Second Circuit (Connecticut, New York, and 
Vermont) denies jurisdiction as to an appeal from the 
Board, covering income tax due from an estate for 1925, 
where two of the petitioners (executors) are residents of 
Massachusetts and the third is a resident of New York, 
and where the return of the estate was filed in the District 
of Massachusetts. Section 1002 (b) of the 1926 Act pro- 
vides for review of a Board decision “in the case of a 
person (other than an individual) * * * by the Circuit 
Court of Appeals for the circuit in which is located the 
office of the collector to whom such person made the 
return * * *.” It is held that “Section 1002 (b) is to be 
construed as though it read, ‘in case of a trust or estate, 
a partnership, or a corporation,’ and as this is the case 
of an ‘estate,’ the only circuit in which the petition should 
have been filed was * * * Massachusetts, and the First 
Circuit alone had jurisdiction.”—U. S. Circuit Court of 
Appeals, Second Circuit, in James C. Ayer et al., Executors 
and Trustees of Estate of Frederick Ayer, Deceased, v. Com- 
missioner of Internal Revenue. Petition to review Board of 
Tax Appeals decision, 26 BTA 9, dismissed. 
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Basis for Determining Gain or Loss on Property Trans. 
fers——Gain from the sale of corporate stock in 1922 was 
properly determined on the basis of the cash paid by the 
taxpayer for the stock in 1920 and 1921 following the 
organization of the corporation. This basis should not 
be adjusted for assets turned over to the corporation by 
the taxpayer, inasmuch as there is no evidence that the 
corporation paid him any consideration therefor. Neither 
should the basis be adjusted for an alleged value in excess 
of the par value paid for in cash. ‘There was no evidence 
of any market value of the property exchanged for the 
stock, except the cash paid for it. That was the statutory 
method of reaching the value of the stock, because the 
stock could have no market value until it was issued.” 


Profit from the sale of stock in 1922 is not taxable 
as capital gain as to that part of the stock acquired in 
1921 (120 shares at $100 a share), less than two years 
before sale.—U. S. Circuit Court of Appeals, Tenth Circuit, 
in Mayme C. Sommers, Administratrix, C. T. A., Estate of 
E. E. Sommers, Deceased, v. Commissioner of Internal Reve- 
nue. No. 666. January term, 1933. Board of Tax Appeals 
decision, 22 BTA 1241, affirmed. 


Plaintiff acquired real estate in 1908 through a series 
of exchanges, transferring it to a corporation in that year 
and receiving all the stock except qualifying shares. The 
corporation was dissolved in 1912, plaintiff receiving all 
assets including the real estate transferred in 1908. The 
court, ruling on demurrer to this count, holds that plaintiff 
acquired the property in 1908 before transfer to the corpo- 
ration, and not in 1912, on its dissolution, holding that the 
corporate fiction should be disregarded ‘and that cost of 
the real estate was the value of the property given for it 
in 1908, in determining gain or loss from the sale in 1924. 


March 1, 1913, value being relied upon in another count, 
plaintiff, on trial after finding of value, will be entitled to 
rely upon count most favorable to him.—U. S. District 
Court, So. Div. for Nor. Dist. of California, in Herbert 
Edward Law v. John P. McLaughlin, Collector of Internal 
Revenue. At Law No. 19108K. 


Basis for gain on sale in 1928 of New York real prop- 
erty, acquired by plaintiff under the will of his mother 
who died in 1922, is the value on the date of the deed of 
conveyance to him by the testamentary trustees (June 
8, 1928). The property was devised by the mother to trus- 
tees for the lives of the two youngest (of four) sons, 
(plaintiff and his brother), with provision that the trust 
might be terminated earlier at the discretion of the trus- 
tees. “The remainder interest was contingent in every 
sense. * * * In no sense may it be said that the con- 
veyance by will here granted a specific or general devise 
to the appellants under the New York law. The trustees 
took the legal title. * * * Since the interest of the ap- 
pellants was merely contingent and not vested, they should 
not be considered as having acquired the property at the 
death of the testatrix..—U. S. Circuit Court of Appeals, 
Second Circuit, in George Bliss Lane v. Walter E. Corwin, 
Collector of Internal Revenue. James W. Lane, Jr., v. Walter 


‘E. Corwin, Collector of Internal Revenue. Decision of Dis- 


trict Court, East. Dist. of New York, reversed. 


Bond Discount Amortization.—Deduction for amortiza- 
tion of bond discount for 1917 is denied on the ground that 
the facts fail to show that the bonds were issued at a dis- 
count. (The Court assumes only for the purpose of this 
case that discount may be amortized in a proper case.) 
(Petitioner was formed in 1887 by a compulsory reorgan- 
ization of its predecessor, being a separate legal entity. 
The predecessor, being in default in payment of interest 
on its bonds was forced by the court to discharge them 
and petitioner claims as discount the difference between 
$16,046,000 par value of the old bonds discharged and 
$17,955,830 par value of its own bonds issued. “There is 
nothing i in the agreed statement of facts nor in the ‘deposit 
agreement’ made part of it, which will justify us in saying 
that the new bonds were issued and sold at iess than par. 
—Court of Appeals of the District of Columbia in New 
York, Chicago & St. Louis Railroad Company v. David Bur- 
net, Commissioner of Internal Revenue. No. 5638. Affirming 
Board of Tax Appeals decision, 23 BTA 177. 
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Business Expense.—Legal expenses incurred by the tax- 
payer, heir of a large estate, in prosecuting litigation where- 
by a large sum was recovered by the estate and taxpayer's 
distributive share of the estate was correspondingly in- 
creased did not represent business expenses and conse- 
quently were not deductible under Section 23 (a) of the 
1928 Act. “Her personal rights were involved; she paid 
attorneys to protect them; and Congress did not see fit 
to allow any deduction from gross income of a taxpayer 
for purely personal expenses.”—U. S. Circuit Court of, Ap- 
peals, Second Circuit, in Clara Hill Lindley v. Commissioner 
of Internal Revenue. Decision of Board of Tax Appeals, 
26 BTA 741, affirmed. 


Business Organization—Classification——Organization for 
acquiring and selling lots held to be an association for 
1924 and 1925, even though all lots had been sold before 
that time and activities were limited to liquidation of sales 
contracts. “The activities of the association during the 
taxable years * * * were as essential to enable it to reap 
the profit contemplated at the time of organization as 
were its activities in previous years.” 


Taxpayer classifying as a trust urder regulations in 
force for 1923 and having so filed its return, taxable as a 
trust for that year, under Sec. 704, 1928 Act.—U. S. Circuit 
Court of Appeals, Ninth Circuit, in G. F. Sloan, J. E. Adams, 
C. O. Middleton, J. A. Anderson, L. H. Barnhart, and J. H. 
Miller v. Commissioner of Internal Revenue. No. 6808. Af- 
firming in part and reversing in part Board of Tax Appeals 
decision, 24 BTA 61. 


Capital Expenditures.——Commissions and fees, paid by 
a taxpayer on the cash basis in 1926 and 1927 to a real 
estate broker and attorney for services in obtaining con- 
tracts leasing for 50 years properties which he owned, 
are not deductible in their entirety when paid but should 
be treated as capital expenditures to be amortized over 
the 50-year term of the lease—U. S. Circuit Court of 
Appeals, Third Circuit, in Louis A. Meyran v. Commissioner 
of Internal Revenue. No. 4894. October term, 1932. Affirm- 
ing an unreported memorandum opinion of the Board of 
Tax Appeals, Docket Nos. 45558 and 46436. 


Depletion of Trust Property.—Beneficiaries under a trust 
created in 1916 whereunder leased mineral property was 
conveyed to trustees who had authority to sell, mortgage, 
or lease, and who were obligated to pay the beneficiaries 
all income from the property after taxes and expenses of 
administration had been paid, were entitled to deduct de- 
pletion from the income paid to them in 1922 to 1926. The 
existence of a right of remainder in the beneficiaries is 
held immaterial. “In the instant case the only thing of 
value was the mineral; all this passed to the beneficiaries, 
and nothing of value remains in any one to which_the 
depletion could be said to be applicable. Their beneficial 
interest being the ore body, and their income having come 
entirely from the exhaustion of the same, it follows that 
they should be credited with the depletion or exhaustion 
of their capital assets.”—U. S. Circuit Court of Appeals, 
Seventh Circuit, in Charles F. Pfister (amended Title, Otto 
H. Falk et al., Executors of the Estate of Charles D. Pfister) 
v. Commissioner of Internal Revenue. No. 4766. Oct. term, 
1932, Jan. session, 1933. Decision of the Board of Tax 
Appeals, 24 BTA 299, reversed. 


Depreciation Basis—Weight of Expert Opinion.—Board’s 
valuation, for depreciation deductions in 1924, 1925, afid 
1926, of a building acquired by the taxpayer in 1922 upon 
dissolution of a corporation is sustained as being warranted 
by the evidence. The Board was not compelled to accept 
the opinion of experts fixing a higher value than that de- 
termined by the Board, particularly where there was evi- 
dence indicating that fixed rentals under long leases tended 
to lessen the value. The Board “is not required to sur- 
render its judgment to the judgment of experts. It is the 
one to determine the facts—not the experts.”—U. S. Cir- 
cuit Court of Appeals, Eighth Circuit, in Flemmon E. Gloyd 
v. Commissioner of Internal Revenue. No. 9226. Nov. term, 
1932. Board of Tax Appeals decision, 19 BTA 966, affirmed 
on this issue. 


Distributions in Liquidation.—Cash dividend of $1,000,000 
on $500,000 par value stock, declared on December 31, 1920, 
nine days after determination had been made to liquidate 
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the corporation, and paid the next day to the parent cor- 
poration which on that day completed the liquidation, after 
acquiring all the remaining outstanding stock, was a dis- 
tribution in liquidatton—U. S. Circuit Court of Appeals, 
Fifth Circuit, in Canal-Commercial Trust & Savings Bank 
v. Commissioner of Internal Revenue. No. 6562. Board of 
Tax Appeals decision, 22 BTA 541, affirmed. 


Estate Tax.—Congress intended in the Revenue Act of 
1926 to include in the gross estate of a nonresident alien 
decedent stocks of domestic and foreign corporations, and 
bonds of foreign corporations or governments, physical 
evidences of which were in the United States at time of 
decedent’s death. Dissenting opinion filed. 


It not appearing that Commissioner found as a fact 
that certain transfers were in contemplation of death but 
relied upon the conclusive presumption in the law, since 
declared unconstitutional, the Board of Tax Appeals was 
in error in holding transfers made in contemplation of 
death.—U. S. Circuit Court of Appeals, First Circuit, in 
The First National Bank of Boston, Administrator [Estate 
of Sir John Garvan], v. Commissioner of Internal Revenue. 
Nos. 2756, 2763. October term, 1932. Board of Tax Ap- 
peals decision, 25 BTA 612, affirmed in part and reversed 
in part. 


Gross estate of a Michigan decedent who died April 29, 
1922, did not include the value of Michigan realty acquired 
by the decedent and his wife as tenants by the entirety 
prior to September 8, 1916, citing Schwab v. Doyle, 258 
U. S. 529, and Knox v. McElligott, 258 U. S. 546. 


Securities transferred by decedent to his wife held to 
have been transferred “in contemplation of death,” on the 
facts presented. Prior contrary ruling of the Board of 
Tax Appeals reversed.—U. S. District Court, No. Dist. of 
Illinois, East. Div., in Una Libby Kaufman and Robert Libby 
Kaufman, Executors of the Estate of Samuel R. Kaufman, 
Deceased, v. Mabel G. (Mrs. Geo. W.) Reinecke, as former 
gg Internal Revenue for the First District of Illinois. 
No. ‘ 


Value of Illinois real estate should be included in dece- 
dent’s gross estate under Section 302 (a) of the Revenue 
Act of 1924, in view of the fact that under the Illinois 
statute, such property is under certain conditions subject 
to the payment of the charges against decedent’s estate 
and the expenses of its administration and is subject to 
distribution as a part of decedent’s estate —U. S. Circuit 
Court of Appeals, Seventh Circuit, in Estate of Edward M. 
Marble, Deceased, National Bank of the Republic, Chicago, 
Successors to Standard Trust & Savings Bank of Chicago, 
et al., Executors, v. Commissioner of Internal Revenue. No. 
4861. Oct. term, 1932, Jan. Session, 1933. Board of Tax 
Appeals decision, 26 BTA 26, affirmed. 


Proceeds of life insurance policies, in excess of the 
$40,000 exemption, should be included in gross estate where 
decedent, who died in 1920, retained to the date of his 
death power to change the beneficiaries. 


Assessment of additional tax is not barred by the statute 
of limitations where a claim for such tax was asserted 
by the Commissioner in accordance with Section 308 (e) 
of the 1926 Act by an amendment to his answer filed by 
permission of the Board. Section 308 (e) provides that 
the Board shall have jurisdiction to determine a deficiency 
greater than that contained in the assessment notice “if 
claim therefor is asserted by the Commissioner at or be- 
fore the hearing or rehearing.”—U. S. Circuit Court of 
Appeals, Ninth Circuit, in Helena Liebes, as Executrix of 
the Last Will and Testament of Isaac Liebes, Deceased, v. 
Commissioner of Internal Revenue. No. 6814. Board of 
Tax Appeals decision, 20 BTA 731, affirmed. 


Where a decedent had no children, and the widow elected 
to take the entire estate under the will, the one-half interest 
in the real estate in lieu of dower as provided by Sec. 325, 
Missouri statutes, could properly be included in the value 
of the taxable interest in the estate under the Revenue 
Act of 1924, instead of the one-third dower interest in Sec. 
318, Missouri statutes, an election under Sec. 325 being 
granted the widow if the husband dies without children — 
U. S. District Court, East. Div. of the Eastern Judicial 
District of Missouri, in Nellie D. Scott, Executrix of the 
Estate of Edward J. Scott, v. Louis J. Becker, Collector of 
Internal Revenue. No. 8522. 
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Excess Profits Tax.—Pursuant to Section 326 of the 1918 
Act, which “patently limited invested capital to actual cash 
invested or * * *,” the petitioner’s invested capital for 1918 
excess profits tax purposes included only the cash paid in 
1907 for a 99-year lease, without adjustment for its market 
value or for the value of improvements made on the prop- 
erty by a subtenant. “Such [latter] contribution moved 
not at all from petitioner, and, if the result was to increase 
the value of the latter’s property, such increase was purely 
appreciation in value, expressly disapproved as invested 


capital in the case of La Belle Iron Works v. Com., 256 
U. S. 377." 


Commissioner’s deduction for depreciation as to invested 
capital, not having been attacked by the petitioner in its 
claim before the Board of Tax Appeals, and the Board, 
at the hearing, having denied leave to amend so as to 
include an attack upon this item, on the ground that the 
motion was made too late, is sustained, it being held that 
denial of the motion was within the discretion of the 
Board.—U. S. Circuit Court of Appeals, Seventh Circuit, 
in Steele-Wedeles Company v. Commissioner of Internal Rev- 
enue. No. 4758. October term, 1932. Board of Tax Ap- 
peals decision, 11 BTA 279, affirmed on these issues. 


Excise Tax—Automobile Accessories.—Tire chains that 
were shown by the evidence to be primarily adapted for 
use and chiefly or principally used for automobiles, auto- 
mobile trucks, and motorcycles are held taxable as “ac- 
cessories” under Section 900 of the 1921 Act even though 
there has been some other use of the chains for which 
they are not so well adapted. The appellee did not sus- 
tain the burden resting on him of “showing that the specific 
chains sold and for which the tax was imposed were de- 
signed and primarily adapted for some other specific use 
than that of automobiles.”—U. S. Circuit Court of Appeals, 
Second Circuit, in Robert O. Eaton, Collector of Internal 
Revenue etc. v. American Chain Company, a Corporation. 


Decision of the District Court, District of Connecticut, re- 
versed. 


Excise Tax—Ignition Coils.—Ignition coils are not sub- 
ject to tax as automobile parts or accessories under the 
1918 and 1921 Acts. They were in use before the advent 
of the automobile and were not specially designed for use 
on automobiles.—U. S. Court of Claims in Jefferson Electric 
Manufacturing Company v. The United States. No. K-94. 


Interest on Assessments.—Interest rate of % per cent 
a month in the 1921 Act on assessments of tax unpaid 
pending action on claims in abatement superseded, retro- 
actively, the rate of 1 per cent a month under the 1916 
Act. It was error on the part of the Commissioner to 
collect interest at 1 per cent in 1921 on an unpaid portion 
of 1917 taxes from the due date to the date of payment. 
Neither could the 1 per cent be applied up to January 1, 
1921, the effective date of the 1921 Act.—U. S. District 
Court, Dist. of Mass., in Foss & Company, Inc. v. Malcolm 
E. Nichols, Collector of Internal Revenue. Law No. 2418. 

Where a schedule of overassessments was signed on 
Tune 2, 1924, but before the hour on which the 1924 Act 
was signed by the president, interest is not allowable under 
that Act. The law did not become effective from the first 
moment of the day of its enactment.—U. S. Court of 
Claims in Bristol Manufacturing Corporation, a Corporation, 
v. The United States. No. J-598. 


Jurisdiction of Federal Court to Vacate or Set Aside a 
Judgment of Dismissal.— Federal District Court has no 
jurisdiction to vacate or set aside a judgment of dismissal 
in an action at law against the United States, where more 
than seven months since the entry thereof has elapsed 
prior to the application to vacate——U. S. District Court, 
District of Minnesota, in New England Furniture & Carpet 


Company, a Corporation, v. The United States of America. 
No. 2469 Equity. 


Liberty Bonds Received as Compensation—Tax Liability. 
—Value of Liberty bonds received as compensation for 
services is taxable income under the 1917 Act. “The in- 
come of the appellant was taxable and this could not be 
rendered nontaxable by being paid with tax-free bonds. 
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What he may in the future do with the bonds and the 
interest derived from them is another question.”—U. § 
Circuit Court of Appeals, Third Circuit, in Joseph G. Hitne 
v. Grace N. Lederer, Executrix of Ephraim Lederer, Formerly 
U. S. Collector of Internal Revenue for the First District of 
Pennsylvania, Deceased. No. 4888. October term, 1932. De. 
cision of U. S. District Court, East. Dist. of Penn., affirmed. 


Losses.—Net loss sustained in 1921 is not deductible 
from gross income for 1924 inasmuch as under Section 206 
of the 1924 Act a net loss may not be carried beyond the 
third year. It is not necessary to decide whether the net 
loss of a predecessor may be deducted by a successor. 

No deduction is allowed in 1925 for an amount alleged 
to have accrued as damages under a contract whereby the 
taxpayer agreed to pay 100 pounds a week for every week's 
delay in completing the performance of the contract. There 
was in 1925 no admission of liability on the part of the tax- 
payer, and “it does not appear that any such loss because 
of that contract has ever been or will be sustained.”—U. S. 
Circuit Court of Appeals, Fifth Circuit, in Clark Dredging 
Company v. Commissioner of Internal Revenue. No. 6555, 


Petition to review Board of Tax Appeals decision, 23 
BTA 503, denied. 


Nontaxable Perquisites.—Forfeited installment payments 
for its capital stock retained by a corporation on default 
of remaining payments on stock subscription agreements 
did not constitute income to the corporation as that term 
is defined in Eisner v. Macomber, 252 U. S. 189, 207.—U. S. 
Circuit Court of Appeals, Ninth Circuit, in Commissioner 
of Internal Revenue v. Inland Finance Company (a Corpora- 
tion). No. 6925. Decision of the Board of Tax Appeals, 
23 BTA 199, affirmed. 


Oil Leases—Depletion.—“Assignor” of oil leases is held 
to have retained an interest entitling it to depletion de- 
duction in 1925. Under the “assignment” there was re- 
served to the vendor one-half of the lessee’s share of the 
oil when produced until the lessee should have been cred- 
ited with $2,471,241. Also reserved were liens on the 
equipment transferred, and the transfers were subject to 
the terms of the leases, as approved by the Secretary of 
the Interior. When notes of the vendee given as part 
consideration in addition to cash should have been paid, 
the liens were to be released, and on the payment in oil, 
the reservation thereof was to be satisfied. Palmer v. 
Bender (Sup. Ct., Jan. 9, 1933) followed.—U. S. Circuit Court 
of Appeals, Tenth Circuit, in Acel C. Alexander, Collector 
of Internal Revenue v. The Continental Petroleum Company, 
a Corporation. No. 615. Jan. term, 1933. Decision of U.S. 
District Court, West. Dist. of Oklahoma, affirmed. 


Partnerships.—Partnership status between Texas hus- 
band, wife, and minor son is held not to have existed for 
1925, the son having no right to withdraw the profits, the 
father using them to invest in land to which he took title 
in his own name. 

Under Texas law, a married woman can not be a partner 
in a mercantile business, unless her disabilities of coverture 
are removed by compliance with a statutory requirement. 
A partnership between her, the husband, and a son did 
not come into existence, because of such incapacity.—U. S. 
Circuit Court of Appeals, Fifth Circuit, in Ed Kasch and 
Theodora Kasch v. Commissioner of Internal Revenue. No. 


6821. Decision of Board of Tax Appeals, 25 BTA 284, 
affirmed on this issue. 


Personal Service Classification—Personal service clas- 
sification is denied an electrical contracting company for 
1920 and 1921, the use of capital, on the facts, being held 
to be a material income-producing factor. The contention 
of the petitioner that wherever less than 50 per cent of 
the gross income of a corporation is derived from trading 
as a principal the corporation must be classified as on¢ 
in which capital is not a material income-producing factor 
is held not,sound. A percentage greater than 50 per cent 
creates a conclusive presumption but the effect of a lesser 
percentage depends on the facts. Here, the petitioner 
derived gross income in 1920 of some $428,000 from elec- 
trical construction business and the capital constantly em- 














April, 


ployed 
$301, 0 
labor 
by the 
Part 
brancl 
vising 
no Ca! 
prima: 
holder 
excess 
of the 
Circui 
of Int 
of Ta 


Pro 
ganizé 
ventui 
a tax: 
shoul 
remai 
Circui 
Fawse 
Octob 
BTA 


Rec 
on th 
due t 
year 
offer 
made. 
were 
additi 
ment. 
calcul 
paid 
terest 
Incor 


Rel 
prohi 
perio 
claim 
1918 
It we 
merit 
paid, 
on d 
persc 
asses 
colle 
Fifth 
Bank 
Geo. 
Affirt 
manc 
of lc 








April, 1933 









ployed was $400,000. The figures for 1921 were some 
$301,000 and almost $300,000. Even if compensation for 
labor and salaries were to be omitted, as contended for 
by the petitioner, the capital items were still material. 


Partial personal service classification is denied as to the 
branch of petitioner’s business which consisted of super- 
vising electrical construction and installation and required 
no capital, where it did not appear that the income was 
primarily ascribable to the efforts of the principal stock- 
holders. Petitioner was not entitled, therefore, to have its 
excess profits tax computed in accordance with Section 303 
of the 1921 Act.—U. S. Circuit Court of Appeals, Eighth 
Circuit, in Edward P. Allison Company, Inc. v. Commissioner 
of Internal Revenue. No. 9450. November term, 1932. Board 
of Tax Appeals decision, 22 BTA 1371, affirmed. 


Property Transfers——Upon the transfer to a newly or- 
ganized corporation in 1925 of property held in a joint 
venture, with the distribution of the resulting proceeds, 
a taxable transaction occurred, upon which gain or loss 
should be computed, even though the joint adventurers 
remained liable on their purchase money mortgage.—U. S. 
Circuit Court of Appeals, Seventh Circuit, in Florence B. 
Fawsett v. Commissioner of Internal Revenue. No. 4757. 
October term, 1932. Decision of Board of Tax Appeals, 23 
BTA 1147, affirmed. 


Recovery of Taxes.—Recovery of 1919 additional taxes 
on the ground that they were illegally collected is denied 
due to the fact that an offer in compromise covering the 
year 1919 had been accepted by the Commissioner. An 
offer in compromise of the 1919 additional taxes had been 
made, but was rejected by the Commissioner, and the taxes 
were paid in full, and refund claims filed. Interest on the 
additional taxes was compromised by a 50 per cent pay- 
ment. ‘When an offer is made in compromise of interest 
calculated on an amount found due as a tax and not timely 
paid it is a settlement in full of both the tax and the in- 
terest.”"—U. S. Court of Claims in Lang-Kidde Company, 
Incorporated, v. The United States. M-134. 


Refund of Taxes.—Pursuant to Section 611 of the 1928 Act, 
prohibiting refund of taxes collected after the statutory 
period where collection had been stayed by an abatement 
claim, recovery of. income and excess profits taxes for 
1918 is denied a transferee who paid the transferor’s taxes. 
It was found as a fact, as developed on a hearing on the 
merits by the lower court, that the tax was voluntarily 
paid, whereas when this case formerly reached this court 
on demurrer, “the gravamen of the ruling was that a 
person paying under duress and protest a tax illegally 
assessed against another would have the right to sue the 
collector to get it back.”—U. S. Circuit Court of Appeals, 
Fifth Circuit, in Herman Aaron and The Chase National 
Bank, Executors of the Estate of P. J. White, Deceased, v. 
Geo. C. Hopkins, Collector of Internal Revenue. No. 6640. 
Affirming District Court decision rendered pursuant to re- 
manding of case (51 Fed. (2d) 159) as a result of reversal 
of lower court’s decision on demurrer. 


Taxpayer, not being liable for taxes determined, followed 
suggestion of Bureau agent that best way to settle case 
would be to stipulate as to the tax before the Board, pay 
the amount so determined, and then apply for a refund. 
The Commissioner held that notwithstanding the errone- 
ous procedure he was prohibited from making the refund 
under Section 284 (d) of the 1926 Act (relating to refunds 
after petition filed with Board), but stipulated with tax- 
Payer as to the overpayment, and joined in a petition 
asking the Board to set aside its order on the ground 
that agreement to let Board enter the determination was 
based on mutual mistake and misunderstanding. The Board 
denied the petition. The Court holds that, on these facts, 
the Board had authority to vacate its previous order, and 
remands the case to the Board. 


Sec. 1005 of the 1926 Act, providing for date on which 
a decision of the Board becomes final, applies to taxpayer’s 
tight to litigate the decision, and does not preclude Board 
from further dealing with the decision or granting ex- 
traordinary relief after such time—U. S. Circuit Court of 
Appeals, Fifth Circuit, in La Floridienne J. Buttgenbach & 

ompany v. Commissioner of Internal Revenue. No. 6496. 

etition for review granted and unreported decision of 
Board of Tax Appeals remanded. 
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Transferee Liability for Taxes.—Determination by the 
Board of Tax Appeals that the petitioner was liable (to 
the extent of the value of assets transferred to him) as 
transferee under Section 280 of the 1926 Act for deficiencies 
for 1920 and 1921 of a corporation transferor is sustained. 
The Board was not deprived of jurisdiction because the 
Commissioner abandoned a contention for penalties and 
because the Board found that asserted deficiencies for 1918 
and 1919 were barred. The Commissioner’s deficiency 
letter specified the deficiency for each of the four years 
and stated in effect that the petitioner was liable as trans- 
feree to the extent of some $26,000 by reason of transfer 
of assets to him in that amount, whereas the total of the 
1920 and 1921 deficiencies was some $16,000. “His partly 
winning the case and restricting the liability to the taxes 
for 1920 and 1921 did not deprive the Board of power to 
finish it and decide what, if anything, less than the whole 
claim asserted he was liable for.” The Board’s finding that 
the value of the assets received by him was $15,817 was 
warranted by the evidence, and the burden resting on 
the petitioner of overcoming the presumptive correctness 
of the Commissioner’s 1920 and 1921 deficiency determina- 
tions was not sustained—U. S. Circuit Court of Appeals, 
Fifth Circuit, in Frank L. Roche v. Commissioner of Internal 
Revenue. No. 6587. Board of Tax Appeals decision, 21 
BTA 1139, affirmed. 


Trusts.—Testamentary trustee may deduct, from income 
of the estate, amounts paid, in the years 1924 to 1928, to 
the widow in lieu of dower. “Had Mrs. Woodward re- 
tained her dower in the realty and her fourth interest in 
her husband’s securities, she would have owed taxes on 
the income she received from them. She has exchanged 
those legal estates for an equitable estate * * *. She has 
changed the form of her investment but the income from 
it is still income and paid to her as such * * *.”—U. S. 
Circuit Court of Appeals, Fifth Circuit, in Title Guarantee 
Loan & Trust Company, as Trustee of the Estate of J. H. 
Woodward, v. Commissioner of Internal Revenue. No. 6586. 
Unreported decision of the Board of Tax Appeals reversed 
and remanded. 


Trust instrument executed by the grantors for the benefit 
of their nine grandchildren, each to have an equal bene- 
ficial interest therein, is held to have created one trust 
and not nine. The trust indenture provided for payments 
of the trust income “all or part” for the education and 
support of the nine grandchildren whenever in the judg- 
ment of the trustee it was for the best interest of the 
grandchildren or any of them so to do. Since there were 
no distributions to the beneficiaries during the taxable 
years 1926, 1927, and 1928, since there were no credits 
to the accounts of the beneficiaries, and since it appears 
from the trust instrument that trust income was to be 
distributed to beneficiaries only as in the trustee’s judg- 
ment it seemed best to do so, it is held that the income 
of the trust fund was taxable to the trustee.—U. S. Circuit 
Court of Appeals, Seventh Circuit, in State Savings Loan 
& Trust Company v. Commissioner of Internal Revenue. 
No. 4846. October term, 1932. Board of Tax Appeals de- 
cision, 25 BTA 228, affirmed. 

Testamentary trust may deduct, as income distributed 
to a beneficiary, payments made to a widow under the 
provisions of her husband’s will which she accepted in 
lieu of her statutory rights. Though other courts may 
hold that such distributions are not income to her until 
the value of her statutory right has been recovered, she 
being regarded as a purchaser for a valuable consideration, 
this does not change the nature of what is distributed by 
the trust, which is income distributed to a beneficiary. The 
widow, having taken the benefits the will provides, is a 
beneficiary —U. S. Circuit Court of Appeals, Third Circuit, 
in Julia Butterworth, Henry Butterworth and Girard Trust 
Company, Trustees under the Will of William B. Butterworth, 
Deceased, v. Commissioner of Internal Revenue. No. 4902. 
October term, 1932. Circuit Judge Thompson dissented. 
Decision of the Board of Tax Appeals, 23 BTA 838, re- 
versed. 


Testamentary trust may deduct, as income distributed 
to a beneficiary, payments made in 1926 and 1927 to a widow 
under the provisions of her husband’s will which she ac- 
cepted in lieu of her statutory rights.—U. S. Circuit Court 





April, 1933 








of Appeals, Third Circuit, in Fidelity-Philadelphia Try; 
Company, Trustee Under the Will of William L. Du Bois 
Deceased, v. Commissioner of Internal Revenue. No. 4%4 
Oct. term, 1932. Circuit Judge Thompson dissented. De. 
cision of Board of Tax Appeals, 25 BTA 1359, reversed, 


Waivers.—Waiver for 1917 and 1918, executed in 192) 
by the taxpayer, but not signed by the Commissioner unt] 
1930, more than six years after assessment and collection, 
is not invalidated because of that fact where the taxpayer 
executed it in order to receive the benefit of extended con- 
sideration of its claims.—U. S. Court of Claims in R. H 
Stearns Company v. The United States. No. L-187. 


Collection waiver as to 1920 taxes executed by the 
taxpayer on February 16, 1927, but not signed by the Com. 
missioner, was not valid to extend the statutory collec. 
tion period. A second waiver executed by the taxpayer 
on December 30, 1927, and by its terms made dependent 
on the first, must also be void even though signed for the 
Commissioner by a subordinate officer whose authority 
has not been questioned.—U. S. Circuit Court of Appeals, 
Third Circuit, in Commissioner of Internal Revenue v. United 
States Refractories Corporation. No. 4875. March term, 
1932. Board of Tax Appeals decision, 23 BTA 872, affirmed 
on this issue. 


New State Tax Laws 


HE banking crisis, revolt against foreclosures 

and other depression outbreaks have in many 
of the state legislatures deferred action during the 
past month on numerous pending tax measures, yet 
a considerable number of new laws were enacted. 
A summary of new state taxes follows: 


Gross Income Taxes 


Illinois (Senate Bill No. 156; approved March 22, 1933). 
—Law providing for levy of a 3 per cent tax on sales of 
tangible personal property at retail. In so far as it can be 
shifted to the consumer, the tax is a partial gross income 
tax on the consumer. If not shifted, it becomes a gross 
income tax upon the dealer. For details see page 145. 


Indiana (House Bill No. 513; approved Feb. 27, 1933).— 
Act levying a general gross income tax at varying rates. 
For details see March, 1933, issue of THE Tax Macazine, 
page 105. 


Oregon (Chapter 26, Laws of 1933).—An Act to provide 
for the raising of revenue by imposing a tax on gross 
income derived from the sale or use of tangible personal 
property and personal service, in lieu of general property 
taxes on personal property. A privilege tax of 2 per cent 
on the gross income, as defined in the Act, is imposed 
upon every person (individual, firm, partnership, corpora- 
tion, municipal corporation, trust, receiver or any other 
group or combination acting as a unit) engaging in or 
continuing in business in the state; provided, however, that 
in the case of gross income derived from the sale of 
tangible personal property or service to dealers for resale 
and gross income derived from publishing the tax rate 
is 3/10 of 1 per cent of gross income. In the case of gross 
income received from the sale of building materials to 
contractors or builders for resale in the form of real estate, 
the tax shall be measured at the rate of 2 per cent. 


Exempt from the provisions of the act are the following: 
(a) The amount of any retail sales of motor vehicle fuels 
upon which a sales tax has heretofore been imposed by the 
state; (b) insurance premiums and considerations for an- 
nuity contracts; (c) employees rendering personal service 
for which compensation is received in the form of ordinary 
salaries or wages to the extent of such activity; (d) gross 
sales to the extent of $50 a month; (e) farm products and 
livestock when sold by growers or producers to dealers for 
resale; (f) any gross income which may not be lawfully 
taxed by this act; (g) gross income from sales to the 
United States Government or to the State of Oregon, theif 
departments or institutions or to any county, municipality, 
district or other governmental division of the state. 
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Before it can be effective the law is subject to a refer- 
endum vote at the next special or general election. 


South Dakota (Senate Bill No. 101; approved March 6, 
1933)—This measure imposes a tax on gross income of 
frms engaged in manufacture, wholesaling or retailing and 
3 tax is also imposed on the gross receipts from wages, 
salaries, commissions etc., from all occupations that are 
legally taxable at the following rates: 

(a) Manufacturers, processors etc., 4 of 1 per cent of 
gross income as defined in the Act; 

(b) Wholesalers, 4% of 1 per cent; 

(c) Livestock raisers, feeders, buyers and sellers, %4 of 
1 per cent; f . 

(d) Upon every person engaged in any occupation, 
trade, profession, or calling where compensation is repre- 
sented by wages or salaries legally taxable, the rate is 1 
per cent on such income up to $2,000, and 1% per cent 
on all such income above $2,000 and up to $5,000, and 2 
per cent on all incomes in excess of $5,000. ; 

(e) Upon every person engaged in any business, trade, 
profession or Occupation not included in the above 
scategories the rate is 1 per cent. 


Gift Tax 


Oregon (Chapter 427, Laws of 1933; approved March 15, 
1933)—An act levying a tax on gifts at rates ranging 
from 4 per cent on amounts not in excess of $10,000 above 
the specific exemption of $10,000 to 25 per cent in any 
amount in excess of $1,000,000 above the exemption. See 
page 129 for further details. 


Franchise and Occupation Taxes 


New Mexico (Chapter 73, Laws of 1933).—An Act pro- 
viding for the assessment and collection of license and 
occupation taxes. Retail license tax levied on dealers in 
merchandise other than liquors, oil, gas and other motor 
fuel, peddlers, and, excepting itinerant venders, and dealers 
in new or used automobiles, ranging from $10 on those 
whose gross annual sales do not exceed $3,000 to $1,950 
on those whose gross annual sales exceed $300,000 and do 
not exceed $400,000. On those dealers whose gross annual 
sales exceed $400,000 there shall be paid in addition to 
$1,900 the sum of $25 per thousand on all gross sales over 
and above $400,000. 


Indiana (Chapter 82, Laws of 1933; approved Feb. 28, 
1933)—This is a privilege or franchise tax on building and 
loan associations, rural loan and savings associations 
organized and doing business in the State of Indiana. In 
addition to the tax upon real estate and tangible personal 
property of such organizations there is levied a tax of 25 
cents per annum on each $100 of paid-in value of its shares 
of capital stock, issued and outstanding and 25 cents per 
$100 of the surplus of such association, after deducting from 
the total amount of such paid-in capital stock and surplus 
the amount of the book value of all real estate and tangible 
personal property subject to taxation and all sheriff’s cer- 
tiicates and the amount of any loan secured by a pledge 
of capital stock of such association. 







Motor Vehicle Registration and License Fees 


Arkansas (Act No. 6, Acts of 1933. Amendment of Sec- 
ton 24 of Act 65 of the General Assembly of 1929).—Regis- 
tration and license fee of automobiles used in transportation 
of passengers fixed at 6% cents per horse power for each 
lorse power and in addition a fee of 27% cents per hun- 
dred pounds or fraction thereof, based upon the gross 
weight of vehicle and load. 

Act No. 45, Acts of 1933, Amendment of Sub-section 
lof Section 24 of Act 65 of the General Assembly of 1931. 
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—Fee for registration of cars used by dealers fixed at $25 
per annum. 

Act No. 36, Acts 1933. Amending Pars. (b) and (c) of 
Section 24 and Section 28 of Act 65 of Acts of General 
Assembly of 1929.—Registration and license fee for motor 
trucks fixed at $8 per annum for ¥% ton or less capacity 
and graduated to $400 per annum for 6 ton capacity. 
Operation of trucks over 6 ton capacity made illegal. Fee 
for trailers and semi-trailers $3 per annum minimum for 
YZ ton capacity or less to $50 per annum for 5 ton capacity. 


Kansas (House Bill No. 242; approved Feb. 8, 1933).— 
Imposes registration and license fees on motor cycles 
and motor vehicles as follows: Motor cycles, $5; motor 
vehicles, other than motor cycles, used solely for carrying 
persons for business or pleasure, minimum fee of $4 and 
25 cents for each 100 pounds gross weight or major frac- 
tion thereof in excess of 2,000 pounds; electrically propelled 
motor vehicles, $5; motor trucks at graduated rates from 
$5 for motor trucks having a rated carrying capacity of 
1,000 pounds or less to $150 for those with a rated carrying 
capacity of four tons and not over five tons; for motor 
trucks with a rated carrying capacity of over five tons, 
$50 for each ton or rated carrying capacity or fraction 
thereof; trailers and semi-trailers of carrying capacity of 
more than one ton and less than 1% tons $5; and for each 
additional one-half ton of carrying capacity over 1% tons 
an additional fee of $5, provided that any truck having a 
carrying capacity of two tons or over using solid tires 
shall pay double the amount otherwise charged. 


Montana (Substitute House Bill No. 237; approved 
March 10, 1933).—An Act relating to the registration and 
registration fees of motor vehicles and dealers in motor 
vehicles and the distribution of revenues received from 
motor registration fees. Rates apparently increased. 


Motor Fuel Taxes 


Idaho (House Bill No. 20; approved Feb. 15, 1933).— 


Measure imposes a tax of 5 cents per gallon on motor 
fuels. 


Kansas (House Bill No. 732; approved March 11, 1933). 
—An Act imposing a tax of 3 cents a gallon on motor 
fuel and prescribing methods of enforcement and manner 
of payment, penalties, etc. 


Stamp Tax on Intangibles 


Indiana (Chapter 81, Laws of 1933; approved Feb. 28, 
1933).—This is a tax on intangibles at the rate of “5 cents 
on each $20 or fraction thereof, of the actual value of 
current intangible’; and 5 cents per annum or fractional 
part thereof over one year on each $20 of the actual value 
or fractional part thereof of each annual intangible.” ? 

The statute provides that the tax is payable for the right 
to exercise one or more of the following privileges: (a) 
signing, executing and issuing intangibles; (b) selling, 
assigning, transferring, renewing, removing, consigning, 
mailing, shipping, trading in and enforcing intangibles; (c) 
receiving the income, increase, issues and profits of in- 
tangibles; (d) having and possessing the right to transmit 
the same by will and of making gifts thereof, etc.; (e) 
for the right to have such intangibles separately classified 
for taxes levied, assessed and collected on account thereof 
and/or measured thereby. 

The tax may be paid either by affixing stamps on the 
intangibles or in the case of any “annual intangible” the 
same may be registered in the office of the State Board of 
Tax Commissioners, and then there may be paid by the 
holder the amount of the tax determined by the commis- 
sion to be due, in which event the taxpayer will receive a 
receipt which may be attached to such intangible. 

Apparently, this new method of taxing intangibles is an 
attempt to introduce, in effect, the system of low fixed-rate 


1Current intangibles, as defined in the law, are all intangibles that 
are made, issued and/or executed to mature and/or be paid, discharged 
and/or retired within one year from the date the same are made, issued 
oe executed or within one year from the date that the Act takes 
effect. 


2“Annual intangibles” include all intangibles not classifying as “‘cur- 
rent intangibles.” 
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ad valorem taxation of such property as is in force in Ohjo 
and other states. Owing to provisions of the Constitution 
requiring a uniform and equal rate of taxation and a just 
valuation of all property, both real and personal, the go. 
called classified property tax would not be valid. 


Uniformity in State and Local Taxation 


(Continued from page 142) 


collected from four states. There is considerable 
obscurity as to the situs of origin of this flow oj 
wealth. But so far as it is taxed by the states, it js 
regarded as belonging to the four states in which jt 
was reported. Theoretically, Federal collection and 
distribution is based on sound ground. It recognizes 
that much of our economic life has become national 
in scope and that tax bases cannot be accurately 
localized. Economic concentration and centraliza- 
tion have been imposed upon an extremely decen- 
tralized political system. On the other hand, any 
rational system of distributing nationally collected 
funds would be exceedingly difficult to contrive and 
even more difficult to get adopted. It would create 
a sore point of perpetual conflict. 


No one has dared to suggest, apparently, that we 
are now ready in the political field for somewhat the 
same kind of centralization we have had in the eco- 
nomic field. The problem of distribution under Fed- 
eral administration would be eliminated to a large 
extent if the Federal Government were to take over 
many of the functions now left to the state. When 
we look in this direction, however, we are confronted 
with the great walls of Federal and state constitu- 
tions. As a matter of fact, the functions of govern- 
ment are so decentralized within the states that it 
is idle to talk about much Federal centralization 
even if the path were clear in that direction. When 
one looks at a map of the school districts of the 
State of Wisconsin, one can see how great the po- 
litical decentralization really is. One can see also 
how much political events have lagged behind eco- 
nomic events. Nevertheless, there is much interest 
these days in programs working toward the greater 
centralization of local functions. The developments 
in the State of North Carolina are most outstanding 
in this respect. Political centralization in any form 
encounters much popular opposition. It cannot be 
doubted that there are values which must be sactt- 
ficed if it is to develop. Nevertheless, just as we 
cannot turn backward and unscramble our large 
economic combinations, (the Sherman Act notwith- 
standing) so we cannot avoid more political cet 
tralization if we are to make our tax system mort 
orderly and rational. 


A solution involving a less radical departure and 
less conflict is that of Federal credits against state 
taxes. A precedent for this exists in the present Fet- 
eral estate tax. Taxpayers may pay part of thet 
Federal estates tax with a state inheritance tax 
receipt. 


It is unlikely that a system of credits could become 
a very effective instrument against double taxation, 
but it would constitute an effective check upon the 
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intimidations of states by business interests. As a 
device for reducing competition, the Federal credit 


‘Ewould be most logically applied to net income taxes 
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and might reasonably be confined to them. Recog- 
nizing the rather limited objectives of this device it 
nevertheless seems one of the most hopeful prospects 
for the future. 


We cannot hope for complete standardization of 
state tax systems even if such were desirable. The 
tax system in each state is necessarily influenced by 
local conditions, local politics, the balance of political 
power, and political leadership. Probably the most 
we can hope for is a little more attention to the 
principles of taxation, which most reasonable men 
can agree are valid; a little more attention to the 
common interests among the states when state tax 
legislation is considered; a movement to gradually 
centralize the functions of government; and a Fed- 
eral policy which would at least minimize the evil 
of state competition in tax legislation. During the 
next decade these matters are destined to fill a large 
place in the tax problem. 


Have District Courts Jurisdiction in 
Allowed Refund Claim Actions? 


(Continued from page 137) 
.” See also United States v. Frerichs, 124 U.S. 


If this position is well taken, the pillars of the 
Moses case crumble. The whole weight of that case 
rested on a foundation that required the District 
Courts’ jurisdiction under the Tucker Act to be lim- 
ited in tax cases solely to those as to which the Col- 
lector could have been sued. Everything depended 
on and flowed from this principle. With the founda- 
tion dislodged, the superstructure, perforce, crashes. 


Rulings of the Bureau of Internal Revenue 


Income and Estate Taxes 


Basis for Gain or Loss in Case of Property Partly Representing a 
Gift—The taxpayer, intending to make a gift of $5,000 in value to each 
of his children, conveyed to one child in 1931 certain real estate having 
a fair market value of $8,500, and received a mortgage thereon for 
$3,500. The basic cost of the property was $4,500. 

The transaction represents a gift to the extent of $5,000 of the value 
of the property and a sale as to $3,500 of such value. Seven-seventeenths 
($3,500/$8,500) of the cost ($4,500), or $1,852.94, represents the basis 
to the taxpayer of that part sold. In the hands of the child the basis 
of the property is 10/17 ($5,000/$8,500) of the cost to the donor, or 
$2,647.06, plus $3,500, the amount which the child is obligated to pay 
for the. part purchased.—I. T. 2681, XII-10-6057 (p. 2). 

Capital Net Gains and Losses.—I. T. 2488 (C. B. VIII-2, 127), which 
holds that the gain derived from stock of a corporation “called in,” or 
the gain derived from bonds as the result of their maturity or redemp- 
ton before maturity, where such stock or bonds have been held for 
more than two years, may be taxed as a capital net gain, is revoked, 
i so far as inconsistent with the decision of the Board of Tax Appeals 
in John H. Watson, Jr., v. Commissioner (27 B. T. A., 463, Bulletin 
XIL-8, 1).—I. T. 2678, XII-8-6036 (p. 4). 

Compensation of State Officers and Employees.—An agricultural 
teacher in the public school system of Virginia is an employee of the 
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State or political subdivision thereof engaged in the discharge of an 
essential governmental function. The entire amount of compensation 
received by him for such service is, therefore, exempt from Federal 
income tax, even though a part of such compensation is paid from funds 
contributed by the Federal Government under an Act approved February 
23, 1917 (39 Stat., 929), providing for the promotion of vocational train- 
ing.—Il. T. 2677, XII-7-6027 (p. 6). 


Corporation Distributions in Liquidation—General Counsel’s Memo- 
randum 801 (C. B. V-2, 139), which holds that if stock held by a 
taxpayer for more than two years is liquidated the resultant gain, under 
the Revenue Act of 1921, except to the extent it is out of earnings 
or profits of the corporation or out of increase in value of the corporate 
property accrued prior to March 1, 1913, is “capital gain,” is revoked, 
in so far as inconsistent with the decision of the Board of Tax Appeals 
in John H. Watson, Jr., v. Commissioner (27 B. T. A., 463, Bulletin 
XII-8, 1).—G. C. M. 11503, XII-8-6038 (p. 8). 


Deductions from Gross Income—Ground Rent.—In the case of Mary- 
land ground rents the annual rental on a redeemable ground rent is 
deductible as interest on a mortgage under the general provisions of 
Section 23(b) of the Revenue Act of 1928. The annual rental on an 
irredeemable ground rent is deductible only as rent under Section 23(a) 
of the Revenue Act of 1928. 

No profit or loss is realized when an owner of real estate creates a 
ground rent by conveying the property in fee and taking a reconveyance 
by way of the usual 99-year lease. 

When a ground rent is created on property in one year and conveyed 
by deed of lease in a subsequent year, gain is derived or loss is sus- 
tained in the subsequent year and is measured by the difference between 
the full selling price including the capital value of the ground rent and 
the cost or other basis in the hands of the vendor.—I. T. 2679, XII-9 
(p. 11). 


Government Employees—Allowance Received for Living Quarters.— 
In the case of a taxpayer employed abroad by the United States Gov- 
ernment, the nature of the services not requiring that the Government 
furnish a house or living quarters, there must be included in gross 


income the allowance received for living quarters —G. C. M. 11453, 
XI1-8-6035 (p. 2). 


Gross Income—Renewal Commissions on Insurance Premiums.—Re- 
newal commissions on insurance premiums received by the estate of a 
decedent under his contract with the insurance company are not subject 
to Federal income tax until such time as the amount of such commis- 
sions exceeds the value at which the contract was appraised for Federal 
estate tax purposes. 

General Counsel’s Memorandum 8826 (C. B. IX-2, 194) modified in 
so far as inconsistent herewith.—G. C. M. 11473, XII-9-6046 (p. 9). 


Personal Exemption and Credit for Dependents Where Status 
Changes.—If the status of the taxpayer changes during the taxable year, 
the personal exemption allowed by Section 25(c) to a single person, 
a head of a family, or a married person living with husband or wife, 
and the credit for dependents allowed by Section 25 (d) will be appor- 
tioned according to the number of months during which the taxpayer 
occupied each status. A taxpayer not having the status of a head of 
a family or the status of a married person living with husband or wife 
shall be considered as having the status of a single person. For the 
purpose of the apportionment of the personal exemption and credit for 
dependents a fractional part of a month shall be disregarded unless it 
amounts to more than half a month, in which case it shall be considered 
as a month. In general the personal exemption and credit for dependents 
allowable to any taxpayer will be the sum of the amounts apportioned 
to the several periods of the taxable year during which each status was 
occupied. According to the decision of the Circuit Court of Appeals 
for the Second Circuit in the case of the Bankers Trust Co. v. Bowers 
(295 Fed., 89, T. D. 3547, C. B. III-1, 237) a return filed in behalf 
of a decedent reporting the income from the beginning of the taxable 
year to the date of the decedent’s death is a return for a taxable year 
of 12 months.—I. T. 2680, XII-9-6055 (p. 3). 


Stocks, Transfer of.—The transfer of stock standing in the name of 
two parties as joint tenants with right of survivorship to the name of 
the survivor upon the death of either party does not incur the tax im- 
posed by Schedule A-3 of Title VIII of the Revenue Act of 1926, as 
amended by section 723 of the Revenue Act of 1932. Where a transfer 
is effected to either one or the other of the parties while they are both 


living, the tax imposed by Schedule A-3 will be incurred.—S. T. 638, 
XII-7-6032 (p. 15). 


Withholding at the Source—Compensation Paid for Services Rendered 
in the United States by Nonresident Aliens.—Section 143 (b) of the 
Revenue Act of 1932 requires an employer to withhold a tax of 8 per 
cent from the compensation paid to nonresident alien individuals for 
services rendered in the United States. 

Section 211 (b) of the Revenue Act of 1932 provides that in the case 
of an alien individual resident in a contiguous country (Canada, or 
Bases). the normal tax shall be an amount equal to the sum of the 
ollowing: 

(1) 4 per cent of the amount by which the part of the net income 
attributable to wages, salaries, professional fees, or other amounts 
received as compensation for personal services actually performed in 
the United States exceeds the personal exemption om credit for de- 
pendents; but the amount taxable at such 4 per cent rate shall not 
exceed $4,000; and 

(2) 8 per cent of the amount of the net income in excess of the 
sum of (A) the amount taxed under paragraph (1) above plus (B) the 
total credits against net income allowed to such individual. 

In Section 214 of the Revenue Act of 1932 it is provided that in the 
case of a nonresident alien individual the personal exemption shall be 
only $1,000, and the credit for dependents shall not be allowed in the 
case of a nonresident alien individual unless he is a resident of a con- 
tiguous country. 

Section 215 (b) of the Revenue Act of 1932 provides that the benefit 
of the personal exemption and credit for dependents and of the reduced 
rate of tax provided for in Section 211 (b), of that Act may, in the 
discretion of the Commissioner and under regulations prescribed by him 
with the approval of the Secretary, be received by a nonresident alien 
individual entitled thereto, by filing a claim therefor with the with- 
holding agent. 

Under Section 143 (g) of the Revenue Act of 1932 withholding of the 
tax in the case of compensation paid prior to the date of the enactment 
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of the Act is at the rate of 5 per cent in lieu of the rate of 8 per cent 

The Revenue Act of 1932 was approved by the President at 5 p, 
eastern standard time, June 6, 1932. ; 

Under the income tax regulations promulgated under the Revenue 
Act of 1928 and prior Revenue Acts a nonresident alien employee may 
claim the benefit of the personal exemption by filing with his employer 
Form 1115 duly filled in and executed under oath. Under the income 
tax regulations promulgated under the Revenue Acts of 1928, 1926, anj 
1924, if the alien employee is a resident of Canada or Mexico he may 
claim, in addition to the benefit of a personal exemption, the benef; 
of the credit for dependents, as well as the reduced rates of tax ap. 
plicable to the compensation received by him for services performed 
within the United States, by filing Form 1115 with his employe 
Form 1115 will also be used in connection with income from source; 


peers the United States for the year 1932.—Mim. 4001, XII-9.694; 
p. 5). 


Sales and Miscellaneous Taxes 


_ Brewer’s Wort, Liquid Malt, Malt Sirup, and Malt Extract—Adviq 
is requested whether the tax imposed by Section 601(c)2 of the Reveny 
Act of 1932 should be based upon the weight of solids which the products 
contain or upon the entire weight of the finished malts. 

In the case of liquid malt, malt sirup, and malt extract the tax attaches 
to the weight of the entire product and is not restricted to the percent. 
age of solids which it contains. If a manufacturer produces liquid mal 
containing 15 per cent or more of solids by weight and packs it in 
5-gallon cans, it will not be permissible to separate the solids from the 
liquid for tax purposes and pay the tax on solids only. A tax of 3 


cents per pound must be paid on the entire 5 gallons.—S. T. 642, 
XII-9-6051 (p. 22). 


Candy.—A fig, date, or other fruit prepared for market by removing 
the seed and inserting in place thereof a nut, after which the fig, date, 
or other fruit is sprinkled with sugar to prevent adhering or Sticking 
together when packed, is not candy within the meaning of Section 613 
of the Revenue Act of 1932, and is not, therefore, subject to the tax. 
However, if the fig, date, or other fruit is glazed, candied, or crystallized, 
and sold for use as candy, it is deemed to be subject to the tax imposed 
by the law.—S. T. 645, XII-10-6062 (p. 12). 


_ Electrical Energy.—Electrical energy furnished in the general opera. 
tions of farming, such as lighting the homes or dwellings, barns, and 
other farm buildings; ensilage cutters; cream separators; oat crushers; 
threshing machines; water pumps; etc., and for the operations of other 
miscellaneous machinery such as is used in general farming operations, 
is domestic or commercial in its scope and, therefore, is subject to the 
tax imposed by Section 616 of the Revenue Act of 1932. 

A dairy which obtains milk and converts it into use for retail pur. 
poses is held to be engaged in a business commercial in character. 
Electrical energy used in such operations wilt be subject to tax. 

Electrical energy furnished to dairies which are engaged in the manuv- 
facture and sale of butter, cheese, and similar dairy products is not 
subject to the tax imposed by Section 616 of the Revenue Act of 1932. 
—S. T. 637, XII-7-6031 (p. 15). 

In S. T. 590 (Bulletin XI-49, page 16) it was held that electrical 
energy furnished to an industrial plant during a period when its in- 
dustrial activities have temporarily or permanently ceased is subject to 
the tax imposed by Section 616 of the Revenue Act of 1932. 

With respect to this question evidence has been submitted to the 
effect that many industrial plants, quarries, mines, etc., which have 
closed down, are furnished a minimum amount of electrical energy by 
power companies on an industrial rate basis. The plants of some of 
these industries are closed down temporarily or permanently because of 
depressed economic conditions, while in other cases, particularly with 
respect to quarries and mines, the industrial activities cease over a 
period of months merely because of seasonable circumstances surrounding 
the production and sale of their product. 

It is pointed out that S. T. 590 operates to exempt an industrial 
consumer from the tax during full time operation but subjects the same 
consumer to the tax when the same operations are curtailed by business 
or seasonable conditions. 

This office has carefully reconsidered the question in the light of the 
facts submitted, and is now of the opinion that where a user of elec- 
trical energy, such as a manufacturing plant, quarry, mine, etc., estab- 
lishes its predominant character as an industrial consumer and its right 
to exemption from the tax, this exemption will remain in effect until 
such time as the character of the operations changes from industrial to 
commercial, irrespective of whether the plant is operating at full time 
or part time or is temporarily closed. 

Accordingly, electrical energy furnished to an industrial plant for 
consumption during a period of time when its industrial activities have 
temporarily ceased, for the purpose of maintaining the plant in an 
operating condition, or for protective purposes during its inoperative 
period, there being no effort to change the nature of the business, is not 
furnished for domestic or commercial consumption and is not subject to 
the tax imposed by Section 616 of the Revenue Act of 1932. However, 
electrical energy furnished to an industrial plant during a period when 
all of its industrial activities have been permanently discontinued and 
the property is used for commercial purposes or is held for future sale 
is subject to the tax. 

S. T. 590 is modified accordingly.—S. T. 641, XII-8-6042 (p. 13). 


Furs.—Where new fur is used in repair work, the sale price of the 
new fur so used is subject to the tax imposed by section 604 of the 
Revenue Act of 1932. ; 

The price paid for the repair job will be presumed to be the price for 
which the fur is sold unless the price of the fur is billed separately from 
the charges for labor and other materials. Where the price attributable 
to the new fur is properly invoiced on the customer’s bill as well as 00 
the repairer’s records and books of account as a separate item the tax 
attaches to the sale price of the new fur only. : 

For the purpose of ascertaining whether fur used in repair work 1s 
taxable, new fur is deemed to be that which is not a part of the garment 
repaired nor fur furnished by the owner of the garment but has reference 
to any fur supplied by the repairer irrespective of whether previously 
used in another garment or purchased unused from a manufacturer— 
S. T. 639, XII-8-6040 (p. 12). , 

Jewelry.—Advice is requested concerning the taxability, under Section 
605 of the Revenue Act of 1932, of ash trays and similar articles made 
of semiprecious stones. 
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The tax attaches to all precious or semiprecious stones, whether real 
or imitation, cut or uncut, whether drilled, mounted, matched, or carved, 
and i aga of whether the articles produced are classifiable as articles 
jewelry. s 
“icles, ash trays and similar articles made of semiprecious stones 
gre subject to the tax when sold by the manufacturers, producers, or 
importers thereof for $3 or more. 
The tax attaches to all sales of such articles made of semiprecious 
stones or imitations thereof, ea or of whether they are subject to 
duty under the customs laws.—S. T. 640, XII-8-6041 (p. 12). 


Orange Juice Tax.—The attention of the Bureau of Internal Revenue 
has been called to the burden imposed upon small restaurant and soda 
fountain operators in keeping the necessary records to determine the 
amount of tax due on the sale of orange juice. The Revenue Act of 1932 
provides that each person liable to the tax must make a monthly return 
on Form 731 and pay the tax for each calendar month to the collector 
of internal revenue on or before the last day of the month following 
that covered by the return. The tax rate is 2 cents a gallon. 

A survey has been conducted to determine the average number of 
oranges of all sizes required to produce one gallon of orange juice. 
The information upon which the following figures are based was ob- 
tained from the Florida Citrus Exchange, the California Fruit Growers 
Exchange and tests conducted in several large chains of stores through- 
out the country. It has been found that on an average, two and 
one-quarter ounces of orange juice are obtained from each orange used 
in the production of orange juice and upon this basis it would require 
approximately 57 oranges to produce one gallon of juice. In order to 
make allowance for variations which include spillage and waste, small 
restaurant, hotel, and soda fountain operators will 4 permitted to use 
60 oranges as a basis for the production of one gallon of orange juice. 
The only records which will be required of these small restaurant, hotel 
and soda fountain operators will be a record of the number of oranges 
purchased and used for making orange juice and for each 60 oranges so 
used a tax of 2 cents will be due the Government. 

The ruling as above stated applies only to the small individual operator, 
and cannot be applied generally throughout the industry. A ruling 
which applies to large chain organizations was published in the Internal 
Revenue Bulletin for October 17, 1932, [S. T. 534, XI-42 (p. 14). 
See Nov., 1932, issue of The Tax Magazine, p. 431] and should be 
followed by such organizations in remitting and paying the taxes due 
under the law. 

A manufacturer or producer of orange juice and grapefruit juice who 
places his product in cans is liable for a tax of 2 cents per gallon upon 
his sales of such products. In all cases where soda fountains, hotels 
and restaurants purchase such juices, no additional tax is imposed 
upon the operator serving such juices. Order blanks and invoices indi- 
cating that such operators have purchased the orange juice, or grapefruit 
juice, in preference to extracting such juices themselves, will be sufficient 
evidence to prevent the assessment of any additional tax upon such 
products.—Special ruling released on March 17 by the Bureau of 
Internal Revenue. 


Radio Receiving Sets.—Advice is requested whether automobile radio 
sets sold by a manufacturer are subject to the tax imposed by Section 
606 or by Section 607 of the Revenue Act of 1932 when sold to an 
automobile manufacturer or to a dealer. 

Automobile radio sets specially designed and primarily adapted for use 
in automobiles are considered automobile accessories within the mean- 
ing of Section 606(c) of the Revenue Act of 1932 and are taxable, when 
sold by the manufacturer, at the rate of 2 per cent under that section, 
instead of at the rate of 5 per cent under Section 607, imposing a tax 
on certain component parts of radio receiving sets. 

Under Section 606(c) of the Act such radio receiving sets may be 
sold free of tax to a manufacturer of automobiles, who becomes liable 
for the tax in the same manner as the manufacturer if the sets are 
resold by him otherwise than on or in connection with, or with the 
sale of, taxable automobiles. 

In view of the provisions of Section 620 of the Revenue Act of 1932, 
a manufacturer or assembler of such automobile radio sets may pur- 
chase taxable radio chassis, cabinets, tubes, reproducing units, or power 
packs tax free from the manufacturer thereof, for use as parts of such 
sets only, provided he furnishes with his purchase order an exemption 
certificate, in the form prescribed in article 7 of Regulations 46 of the 
Revenue Act of 1932, to the effect that such articles are purchased for 
use as material in the manufacture or production of an article by the pur- 
chaser which will be taxable under Title IV or sold free of tax by virtue 
of Section 620 of the Revenue Act of 1932. If radio chassis, cabinets, 
tubes, reproducing units, or power packs purchased tax free under such 
a certificate are resold by the vendee otherwise than as parts of radio 
receiving sets specially designed and primarily adapted for use in auto- 
mobiles, such resale 1s taxable under Section 607 as if made by the 
manufacturer or producer.—S. T. 643, XII-9-6053 (p. 25). 


Sporting Goods.—Section 609 imposes a tax on pool tables, without 
regard to size, and also on games, except children’s toys and games. 
There are on the market certain articles made of metal or wood which 
resemble pool tables but which are not susceptible of use in playing the 
regular game of pool or any similar game. The taxability of these 
articles depends on whether they are pool tables or adult games, within 
the meaning of the law, or whether they are merely imitations of pool 
tables designed for use by children and subject to classification as chil- 
dren’s toys or games. 
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Just when an article is a pool table or adult game and when a chil- 
dren’s toy or game is a question of fact. As a general rule the size of 
an article is not the only test in determining such a question. How- 
ever, it being impossible to inspect every article placed on the market 
and advertised as a pool table, this office, in order to secure uniformity 
in the enforcement of the lawrand to draw a more reasonable line of 
demarcation with respect to these articles, holds that any article con- 
structed in the semblance of a em table, in substantially the usual 
proportions of such a table and of similar characteristics, which is more 
than 45 inches ling (outside measurement) is a pool table or adult game 
within the purview of section 609 of the Revenue Act of 1932 and tax- 
able as such. Tables 45 inches or less in length will not be regarded as 
pool tables or adult games, and, therefore, are not subject to tax. * & 
533 (Bull. XI-42, p. 14), is modified to conform to the conclusion 
reached herein.—S. T. 636, XII-7-6030 (p. 14). 


Telegraph, Telephone, Radio and Cable Facilities—Under Article 20 
of Regulations 42 as amended by Treasury Decision 4345 (Bulletin 
XI-32, 35), exemption from the tax authorized with respect to pay- 
ments received for services or facilities of this character 4 Ir only to 
the amount charged to newspapers or press associations for messages 
which deal exclusively with the collection of news for the public press 
or with the dissemination of news through the public press. This exemp- 
tion is limited to messages from one newspaper or press association to 
another newspaper or press association, or to or from their bona fide 
correspondents which deal exclusively with the collection and dissemina- 
tion of news items for publication through the public press, and does 
not extend to messages covering information or items for publication in 
magazines, periodicals, trade and scientific publications, published for 
information on certain subjects or of interest to certain groups, which 
are not strictly news in the commonly accepted meaning of the term. 
The exemption does not apply to administrative messages of newspapers 
or press associations. 

The method of establishing the exempt status of messages sent or 
received by a newspaper is to be arranged between the telegraph com- 
pany and the newspaper. The law requires, however, that in order to 
establish exemption the charges for messages must be billed in writing 
to the person paying such charges, provided such person is known to 
the carrier as being engaged in the business of collecting and dissemi- 
nating news through the public press, and such person certifies in_writ- 
ing that the services and facilities are so utilized.—S. T. 645, XII-10- 
6062 (p. 12). 


Tires and Inner Tubes.—Where a taxable article sold under warranty 
as to quality or service proves defective and is replaced without charge 
in accordance with the terms of the warranty, the replacement is not 
regarded as a sale and, accordingly, the tax will not attach. 

Where under like conditions the manufacturer replaces the article 
with a new article of the same type, model, and quality by the pay- 
ment of an additional amount, which, however, is less than the sales 
price, the second article is deemed to be sold at a reduced price by 
reason of the warranty affecting the sale of the first article. 

If the tax involved is based upon the sale price, it should be com- 
puted upon the amount actually charged or paid for the new article. 
If the tax is based upon weight or volume, it should be computed upon 
the proportion of the total weight or volume of the second article which 
the actual sale price bears to the regular sale price of the second article. 
For example, if an automobile tire is aranteed to run 20,000 miles 
and failing at 10,000 miles is replaced by the manufacturer in consid- 
eration of the payment of one-half of the regular purchase price of the 
new tire, the tax on the new tire should be computed on the basis of 
one-half its weight. 

Where an article is sold by the manufacturer and, subsequent to the 
expiration of any period of warranty, is returned either to the original 
manufacturer or some other manufacturer and is accepted as part pay- 
ment on the purchase price of either a similar article or some other 
article also subject to tax, the balance of the purchase price being paid 
in cash, the tax, if based on the sale price should be computed on the 
actual price for which sold—that is, the sum of the “trade-in allow- 
ance” plus the cash payment agreed on. If the tax is based on weight 
or volume, the tax should be based on the total weight or volume of 
the second article.—S. T. 644, XII-10-6061 (p. 11). 


Toilet. iy apne gene X Company makes retail sales of toilet 
—— y mail, a majority of the articles handled by the company 

eing actually produced by the Y Company. The X Company does not 
have a set form of carrying on its business with the Y Company. How- 
ever, its transactions with the Y Company may be generally classified 
as follows: 

1. In some cases the X Company provides the Y Company with con- 
tainers. The X Company retains title to these containers and the 
Y Company packs the articles it manufactures in the containers for the 
X Company. No charge is made for the containers. 

2. In other cases the X Company purchases material in bulk from the 
Y Company and then repacks the bulk material into smaller packages. 

3. In a third class of cases the X Company furnishes the Y Company 
with ingredients for the finished material and/or with containers for the 
packaging of the finished material. 

The Bureau has held heretofore that in each of these instances the 
X Company was the manufacturer of the taxable article and that, there- 
fore, the tax should be computed on its sales. 

* * * it is the opinion of this office that the purchase of bulk ma- 
terial by the X Company and the repackaging and sale thereof by it 
does not constitute the further manufacture of a taxable article by the 
X Company. 

In the third class of cases the X Company furnishes the Y Company 
with ingredients going into the finished material and with containers 
for the packaging of the finished material. Here the X Company should 
be considered the manufacturer. -This conclusion is based on the view 
that the person who furnishes the ingredients, which are a component 
part of the taxable article, to the physical manufacturer actually con- 
trols the manufacturing process. However, a container is not a compo- 
nent part of the taxable article and, as hereinbefore pointed out, the 
mere furnishing of containers by the X Company would not make that 
company liable for the manufacturers’ excise tax. 

All previous rulings, in so far as inconsistent with the foregoing 
opinion, are hereby revoked.—G. C. M. 11522, XII-9-6052 (p. 22). 
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Income Tax Status of Funded Life 
Insurance Trusts 


(Continued from page 135) 

It must be borne in mind that the question in both 
cases relates to income which arose in the years 1924, 
1925 and 1926, not to the income of any subsequent 
year. DuPont was in no better position with re. 
spect to such income than was Wells. He could 
no more appropriate it for the payment of his debts 
or his income taxes than Wells could.*? 


If the rule applied by the Supreme Court of the 
United States in Hoeper v. Tax Commission, supra, is 
properly applicable to the income involved in the 
Wells case, it would seem that every consideration of 
right and justice should require its application in the 
DuPont case. In both cases an attempt is made by 
the United States to measure the tax on one person’s 
income by reference to the income of another. Such 
an attempt is just as arbitrary and capricious and 
confiscatory in the one case as in the other. 


Status of Trusts Created After the Enactment of the 
Revenue Act of 1924 


F SECTION 219 (h) applies to irrevocable life 
insurance trusts created prior to the passage of 
the Revenue Act of 1924, and is constitutional as 
so applied, there can, of course, be no question as to 
its validity as applied to trusts created subsequent 
to the enactment of that statute. But assuming that 
it is unconstitutional as applied to such trusts created 
prior to June 2, 1924, may it be sustained as a valid 
exercise of the taxing power when applied to trusts 


created after the passage of the Revenue Act of 
1924? 


The writer ventures the opinion that Section 
219(h) of the Revenue Act of 1924** is constitutional 
as applied to irrevocable funded life insurance trusts 
created subsequent to the enactment of the statute, 
except where the grantor has parted with all interest 
in the trust corpus and in the insurance policies. In 
other words, where the provisions of the trust are 
like those of Trust No. 1 in the Wells case, it would 
seem that although Congress may impose a gilt 
tax upon the creation of the trusts, it may not con- 
tinue thereafter to tax the grantor with respect to the 
income of the trust. This is on the theory that 
while Congress has the power to impose an excise 
tax upon the making of a gift inter vivos,* it has no 
power to prevent the making of a gift, and there- 
fore certainly has no power to continue to impose 
one of the burdens of ownership of property upon 
one who is no longer the owner.** 


Congress, however, clearly has the power, within 
limits, to “prevent evasion and give practical effect 
to the exercise of admitted power, but the right is 
limited by the necessity.” 4° This rule would seem 





_ © Cf. Bettendorf v. Commissioner, (1931) 49 Fed. (2d) 173, 176: “The 
income which petitioner received from these securities was not the 
income with which one pays debts.” See also Eisner v. Macomber, 
supra, note 8. “Yet without selling, the shareholder, unless possessed 


of other resources, has not the wherewithal to pay an income tax upon 
the dividend stock.” 


#a And similar provisions of later Acts. 
* Bromley v. McCaughn, (1929) 280 U. S. 124, 50 S. Ct. 46. 


#4 See opinion of the Circuit Court of Appeals in the Wells case. 
45 Nichols v. Coolidge, supra, note 25. 
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to justify Congress in saying to a prospective trustor 
that if he desires to create a trust for a limited period 
of time, retaining a substantial reversionary interest 
in the trust corpus, he will continue to be liable for 
a tax upon the income from that corpus even, al- 
though, as to such income, he effectively precludes 
himself from being able to command or control the 
disposition of it during the term of the trust. If 
this view is correct it would permit the taxation to 
DuPont of the income received by the trustee subse- 
quent to December 18, 1926 and thereafter applied to 
the payment of the insurance premiums. To impose 
a tax upon DuPont with respect to such income for 
the year 1927, for example, would not seem arbitrary 
and capricious because DuPont, when he extended 
the term of the trusts on or before December 18, 
1926, did so with notice that Congress intended to 
tax the income to him.*® As he was, during the year 
1927, the owner of the trust corpus in a very real and 
practical sense,*? it does not seem unreasonable to 
tax him with respect to the fruit of that corpus 
during that year. Certainly he would be in no posi- 


“This reasoning may seem to justify the tax in any case, even though 
the gift of the corpus in trust were absolute. But it would seem that no 
amount of notice by Congress can properly justify taxing income to a 
grantor who parts absolutely and permanently with all interest in the 
corpus and income of a trust; to attempt to tax such income to the 
grantor is inconsistent with “the fundamental conceptions which underlie 
our system.” It is simply a matter of drawing the line, and to this 
writer it seems that Congress may not constitutionally tax the fruit to 
a former owner of the tree, but may tax income to the real present 
owner of the tree, that is, to a grantor who has retained a reversionary 
interest in the corpus. Cf. Lucas v. Earl, (1930), 50 S. Ct. 241, and 
Burnet v. Leininger, (1932) 52 S. Ct. 345. . 

“The value of his reversionary interest would be includable in his 
gross estate for federal estate tax purposes; see Art. 11, Reg. 70 and 
compare Tyler v. U. S., (1929), 281 U. S. 497, 502 et seq. 


Tax Problems 


— of public utilities 


$5.00 per year 





— of land, urban and rural 


as well as other administrative problems of these two basic 
industries, are treated in articles of practical value in 


The Journal of Land & Public Utility Economics 


published quarterly by 


THE INSTITUTE FOR ECONOMIC RESEARCH 
(Affiliated with Northwestern University) 


337 East Chicago Avenue 
CHICAGO, ILLINOIS 


THE TAX MAGAZINE 161 


tion to claim that this “would be to impose an un- 
expected liability that if known might have induced 
[him] to avoid it and to use [his] money in other 
ways.” *8 


In the absence of power in Congress to require a 
grantor of a trust, who has reserved to himself 
an interest in the corpus, to pay a tax upon the trust 
income as his income, the door would be open wide 
to the avoidance of tax liability. A wealthy indi- 
vidual could substantially reduce his income tax 
liability by creating irrevocable trusts for limited 
terms and making the members of his family the 
income beneficiaries, thus splitting up his income but 
not the corpus.*® 


It would seem that Section 219 (h), as thus ap- 
plied, may be sustained as an appropriate and neces- 
sary measure to secure the effective administration 
of a system of graduated income taxes.*° 


Conclusion 


Summarizing the foregoing it would seem that— 


(1) the Circuit Court of Appeals for the Eighth 
Circuit is correct in the conciusion which it reached 
in the Wells case; 


po — v. Frick, (1925) 268 U. S. 238, 251, 252; 45 S. Ct. 
>» 488. 

# This can in fact be done now as to trusts not involving life insurance 
premiums. See 1932 Act, Section 166; also Lewis v. White, (1932) 
56 Fed. (2d) 390, and Langley v. Commissioner, (November 7, 1932) 
C. C. A. (2), 323 CCH par. 9515. But because Congress has stopped 
short of exercising its full power over such trusts is no reason for — 
ing the existence or exercise of such power in the case of funded life 
insurance trusts. 

5 See Milliken v. U. S., (1931) 51 S. Ct. 324, 328. 
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(2) the Circuit Court of Appeals for the Third 
Circuit is wrong in its decision, rendered January 6, 
1933, in the DuPont case; 


(3) Section 219 (hy of the 1924 and 1926 Revenue 
Acts and Section 167 of the Revenue Acts of 1928 
and 1932 are unconstitutional as applied to a grantor 
of an irrevocable funded life insurance trust created 
prior to the passage of the 1924 Act; 

(4) these provisions are constitutional as applied 
to grantors of such trusts created subsequent to 
the enactment of the 1924 Act, except where the 
grantor, during the particular taxable year in ques- 
tion, has no reversionary interest in the trust corpus 
and no interest in the insurance policies. Where 
the grantor of a funded life insurance trust, when- 
ever created, has no interest in the trust corpus 
or the insurance policies, it is arbitrary and capricious 
and confiscatory to attempt to tax him with respect 
to any part of the income applied to the payment 
of the life insurance premiums. 


New Tax Publications 


Federal Income Taxation—1933 Cumulative Supplement, 
by Joseph J. Klein, Ph. D., C. P. A., LLB. Published 
by John Wiley & Sons, Inc., 440 Fourth Avenue, New 
York. 1134 pages. Price $6.00. 

The 1933 Cumulative Supplement brings up to date “Fed- 
eral Income Taxation,” which was published in 1929, and dis- 
places the supplement published in January, 1931. The set 
affords a singularly exhaustive exposition of Federal in- 
come taxation. 

Following in the course of the original volume, the 1933 
Supplement sets new standards of departure from beaten 
tracks in book treatment of the subject. Especially valu- 
able is the enlightening portrayal of guiding principles 
underlying the law, regulations and judicial decisions. The 
analytical and critical expositions which supplement the 
comprehensive coordination of law, regulations, court rul- 
ings, etc. are an outstanding feature of this exceptionally 
valuable reference work. 

A costly delay in publication was made in order to in- 
corporate Regulations 77, applicable to the Revenue Act 
of 1932, which were not released until February 18. There- 
by a finished product of high calibre and practical useful- 
ness has been provided. 


Taxation Issues, by M. Slade Kendrick, Assistant Pro- 
fessor of Economics and Rural Economy, Cornell Univer- 
sity; Harper & Brothers, New York, publishers. 147 pages. 
Price $1.00. 

This volume is the third of a series of compact books on 
contemporary economic problems, with the general ob- 
jective of emphasis on analysis and evaluation of each 
problem so as to present a critical and impersonal examina- 
tion of the remedies that have been proposed and to set 
forth, with reasons, the solution which seems to offer the 
greatest promise of successful operation. 

Without historical digression, Prof. Kendrick sounds the 
heart of the selected problems by graphic illustration of 
the rapidity with which taxes have risen in recent years 
and the nature of the principal categories of public ex- 
penditures. Analysis of the various types of public expendi- 
tures provides a clue to the probable future trends of 
revenue requirements. 

The second chapter logically is devoted to showing how 
revenue sources of Federal, state and local units of 
taxes have met the increased demand for money imposed 
upon them, the changes that have been made in these 
sources and the relations between them, which brings the 
discussion to the point of considering what tax revenues 
should come from the various available sources—the prob- 
lem of a system of taxes. 

In deference to the fact that at least half of the yield 
of American taxation arises from the general property tax, 
it receives special consideration. A suggested solution for 
the gross inequities that accrue from assessment on the 
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basis of capital value by assessment on the basis of ne 
rental value is discussed in the light of new problems that 
would arise with the change. 

Two excellent chapters “State and Local Taxes” ang 
“The Shifting of Taxes,” precede the closing consideration 
of a system of taxation which will yield the large revenues 
demanded to finance expanding public needs and will at 
the same time promote the general public welfare other. 
wise. This chapter is especially stimulating and thought. 
provoking. 

Prof. Kendrick has succeeded in clearly and succinctly 
presenting a cross section of the background and principles 
involved in the present-day crucial taxation issues. Op 
each of the problems considered the author has something 
worth while to say. Anyone interested in taxation will 


receive satisfaction beyond its cost in the ownership of this 
volume. 


_ The Taxation of Motor Vehicle Transportation. Pub- 
lished by and prepared by the direction of National Indus- 
trial Conference Board, Inc., 247 Park Avenue, New York 
196 pages. Price $2.50. 


It is estimated that owners and operators of motor ye- 
hicles are now paying at the rate of over a billion dollars 
annually in licenses and fuel taxes to the various agencies 
of government in this country, and yet there is less au- 
thentic information regarding these taxes than in the case 
of other taxes which provide a smaller yield and affect 
fewer individuals. 

This volume gives a detailed exposition of motor ve- 
hicle license taxes and fuel taxes, their development, the 
measure or base of such taxes, their administration, the 
financial results, and the disposition of the proceeds. 

Like Topsy, these taxes have “just growed up,” and, 
hence, in practically all states a scientific basis for their 
application is yet to be developed. This book affords 
valuable information and suggestions for rationalizing mo- 
tor vehicle and motor fuel taxation. 

Various aspects of the subject which receive considera- 
tion are: diversion of motor fuel tax receipts from the 
building and maintenance of highways to other purposes, 
relative burden of taxes as between different types of ve- 
hicles in the various states, administrative methods and 
results; means of escape from the motor fuel tax and the 
problems of highway finance. 

A wealth of pertinent information is contained in the 
tables following each chapter. For example 22 tables, cov- 
ering 55 pages, support the discussion of motor vehicle 
license taxes and fees, and 15 tables provide the detailed 
factual material for the chapter on motor fuel taxes. 

The book should be of interest not only to 20,000,000 
owners of motor vehicles, but specifically to legislators 
and officials of state governments, manufacturers of auto- 
motive equipment and other industrial executives concerned 
with equalization of the tax burden on various means of 
commercial transportation. 


Taxation in Massachusetts—1933 Supplement to Second 
(1922) Edition, by Philip Nichols. Published by The Finan- 
cial Publishing Company, Boston, Mass. 20 pp. Price $1.00. 


In conformity with the practice in prior years, this book- 
let brings up to date the master volume on taxation in 
Massachusetts by providing a report of the legislation of 
1932, decisions of the Supreme Court of the United States 
affecting taxation by the states, the decisions of the Su- 
preme Judicial Court of Massachusetts affecting taxation, 
and the decisions of the Massachusetts Board of Tax Ap- 
peals from Jan. 1, 1932, to Jan. 1, 1933. 


The General Tariff of The United Kingdom—Law and 
Regulations, by A. S. Harvey of H. M. Customs and Excise 
Department. Published by Isaac Pitman & Sons, 2 West 
45th Street, New York. 181 pages. Price $2.00. 


This book is a compilation in handy form of the tarifi 
laws and regulations of the United Kingdom, containing 
extracts from the following official British publications— 
Customs Laws, Customs Tariff, Import and Export List, Cus- 
toms Notices and the Customs Sales Forms. 

The text of law and regulations is supplemented by con 
cise explanatory commentaries. The information appears 
to have been carefully compiled and is organized in a man- 
ner which makes desired information on any phase of the 
subjects covered quickly accessible. 
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WHERE? ann HOW? po THEY [| AX 


INTANGIBLES . . . BANK DEPOSITS. . . CHAIN STORES . . . GASOLINE SALES... DIVIDENDS 
INCOME .. . INHERITANCES... TANGIBLES ... SALES... TOBACCO... MOTOR VEHICLES 
BUILDING AND LOAN ASSOCIATIONS... BANKS... UTILITIES... SEVERANCES... PROPERTY 


WHAT REVENUES DO THESE TAXES PRODUCE? 


The Tax Research Foundation 
Offers Its New 4th Edition of 
WORLD TAX CHARTS 


Over 200 pages of tax charts and tables, size 11% x 15 inches, vaueauke 
depicting the taxing systems of all the States, the United ing and la- 

: Se , . borious under- 
States, and 38 foreign jurisdictions, including 5 tables fea- taking to chart 


‘ . , , the taxing sys- 
turing the taxing systems of various National governments, ccms of the world, 
51 tables describing the extent and nature of the appli- the members of The 


: : Tax Research Founda- 
cation of each taxing method by the 48 states and tion are giving the scien- 


tabulating the revenues derived. The essentials of Poe age pgs eens 


all the taxing systems are presented in chart form the tax facts essential to the 
? , study of taxation and for the 
for quick and convenient reference, study and guidance of business and the pro- 


: : fessions. The work is not for profit 
comparison. Includes baves, anti, collection, ie cigs Gaal ee 
administration and distribution. Federal time and effort, the New York State 


f Tax Commission extends its invaluable 
and State Tax Systems—as of Jan- direction, and Commerce Clearing House, 
uary 1, 1933. Inc., Loose Leaf Service Division of The 
Corporation Trust Company, offers its facili- 

ties for the publication of the a To return 

_ the cost, the publication is sold for $10 per copy, 

Although 40% Larger than the Pre while the commie, schools, universities pie 
scientific and civic organizations are furnished with 
$10.00 PER Copy quantities at special prices. Your patronage is solicited. 


vious Edition the Price Remains at 


RECOMMENDED TO~ COMMERCE CLEARING HOUSE, INC. 
ACCOUNTANTS 


BANKS 205 WEST MONROE STREET, CHICAGO, ILL. 

BUSINESS MEN 

— SEND THE FOURTH EDITION OF “FEDERAL AND STATE TAX SYSTEMS,"’ COST——$10. 
EDUCATORS IT IS UNDERSTOOD YOU GUARANTEE SATISFACTION. [1 CHECK ENCLOSED. C] SEND BILL. 
INFORMATION BUREAUS 

INSURANCE MEN 

INVESTMENT COUNSEL 

se (PLEASE PRINT OR TYPEWRITE NAME AND ADDRESS) 

LIBRARIANS 

REFERENCE BUREAUS 

RESEARCH ORGANIZATIONS 

TAX COMMISSIONS 

TRADE ASSOCIATIONS 

TRUST DEPARTMENTS 

STUDENTS 
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AN ASSET TO COMMER- 
CIAL ATTORNEYS THE 
WORLD OVER. THE DUES 
ARE SMALL— 

THE BENEFITS GREAT — 
THE COMMERCIAL LAW 
JOURNAL IS FREE TO THE 
MEMBERS. 


Investigate! Ask your fel- 
low members of the bar, or 
write for information to the 
Executive Secretary, 


111 West Monroe Street, 
Chicago. 








